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WASTE,  FRAUD  AND  ABUSE  IN  THE 
MEDICARE  PROGRAM 


WEDNESDAY,  JULY  19,  1995 

House  of  Representatives,  Committee  on  Commerce, 
Subcommittee  on  Health  and  Environment,  and 
Subcommittee  on  Oversight  and  Investigations, 

Washington,  DC. 

The  subcommittees  met  at  10:04  a.m.,  in  room  2123,  Rayburn 
House  Office  Building;  Honorable  Joe  Barton  and  Honorable  Mi- 
chael Bilirakis  [co-chairmen]  presiding. 

Members  present:  Representatives  Bilirakis,  Barton,  Hastert, 
Upton,  Steams,  Bilbray,  Whitfield,  Ganske,  Cobum,  Waxman, 
Brown,  Stupak,  Wyden,  Eshoo,  Klink,  Bliley,  and  Dingell, 

Staff  present:  Bud  Albright,  counsel;  John  Cohrssen,  counsel; 
Cheryl  Rayner  Thomas,  counsel;  Eric  Berger,  professional  staff 
member;  Chris  Knauer,  investigator;  and  Bridget  Taylor,  profes- 
sional staff  member. 

Mr.  Barton.  The  subcommittee  will  come  to  order. 

Today,  the  Subcommittee  on  Oversight  and  Investigations  and 
the  Health  and  Environment  Subcommittee  are  holding  a  joint 
hearing  on  waste,  fraud,  and  abuse  in  the  Medicare  system.  Esti- 
mates of  the  dollar  cost  of  fraud  in  the  Medicare  system  run  up- 
wards of  $20  billion.  The  cost  in  terms  of  program  integrity  are  im- 
measurable. 

As  the  Chairman  of  the  Oversight  and  Investigations  Sub- 
committee, I  am  determined  to  see  that  the  people's  money  is  more 
prudently  managed  than  it  is  today  in  Medicare.  Medicare  taxes 
should  be  spent  for  the  health  care  costs  of  our  elderly  and  nothing 
else.  Taxpayers  work  hard  to  earn  the  money  that  the  Government 
exacts  from  them  to  pay  their  taxes,  and  they  deserve  better  than 
having  $20  billion  worth  of  taxes  shoved  at  them  each  year  simply 
to  cover  waste,  fraud,  and  abuse  in  Medicare. 

Medicare  trust  funds  are  in  serious  trouble.  Part  A  will  go  broke 
within  10  years  if  nothing  is  done,  and  Part  B  is  imperiled  in  the 
long  term.  Part  of  my  effort  to  strengthen  both  Medicare  trust 
funds  must  include  seriously  dealing  with  waste,  fraud,  and  abuse. 
This  and  other  hearings  like  it  seek  to  develop  the  reason,  or  at 
least  part  of  the  reason,  tens  of  billions  of  dollars  flow  down  the 
fraud  waste  trap  each  year.  In  past  years,  my  predecessor,  Chair- 
man Dingell,  has  held  similar  hearings,  but  nothing  apparently  has 
structurally  changed. 

It  should  not  take  years  to  correct  policies  that  breed  over  billing. 
The  Health  Care  Financing  Administration  (HCFA)  has  appro- 
priately been  trying  to  implement  a  new  audit  program  for  billing 
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for  several  years,  but  nothing  has  happened.  That  is  too  long.  Why 
has  not  more  been  done  to  enact  the  recommendations  of  the  De- 
partment of  Health  and  Human  Services  Inspector  General  that 
could  result  in  tens  of  billions  of  dollars  in  savings?  Why  does 
HCFA  not  utilize  computer  software  that  could  save  hundreds  of 
millions  of  dollars  even  though  that  software  is  readily  available  on 
the  commercial  market?  Today's  hearing  should  be  the  true  begin- 
ning of  developing  an  action  plan  to  develop  real  reform  in  this 
area. 

I  would  now  like  to  recognize  the  ranking  member,  Mr.  Wyden, 
for  an  opening  statement. 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Chairman. 

Once  again,  the  subcommittee  revisits  an  old  stubborn  and  in- 
creasingly expensive  issue — ^the  matter  of  waste,  fraud,  and  abuse 
in  the  Medicare  program.  In  the  words  of  the  immortal  Yogi  Berra, 
"This  is  deja  vu  all  over  again." 

Waste,  fraud,  and  abuse  are  resource-sapping  problems  that  si- 
phon $20  billion  a  year  from  a  health  care  system  designed  to  serve 
some  of  the  Nation's  most  vulnerable.  A  program  set  up  to  deal 
with  the  illnesses  that  our  senior  citizens  face,  in  fact,  is  riddled 
with  financial  ailments  involving  scammery,  con  artistry,  and  in- 
creasingly inadequate  fiscal  oversight. 

In  a  world  full  of  financial  sharks,  the  Federal  health  care  insur- 
ance system  ought  to  have  the  gold  standard  in  fraud-fighting 
equipment.  But,  time  and  time  again,  we  have  found  that  the 
Health  Care  Financing  Administration  does  not  pack  the  gear.  This 
has  been  demonstrated  time  and  time  again  in  hearings  before  this 
subcommittee  under  the  leadership  of  Mr.  Dingell  and  in  numerous 
Inspector  General  and  General  Accounting  Office  reports.  We  are 
all  of  us  on  both  sides  of  the  aisle  most  dismayed  by  the  fact  that 
too  many  of  the  cures  made  explicit  in  these  reports  over  the  years 
have  apparently  been  ignored,  side-stepped,  or  implemented  in  a 
half-hearted  fashion. 

If  this  was  the  majors,  the  Health  Care  Financing  Administra- 
tion fraud  busters  long  ago  would  have  been  consigned  to  the 
Grapefruit  League  for  remedial  training.  Those  of  you  who  have 
followed  this  committee  will,  no  doubt,  hear  stories  with  a  familiar 
ring:  billing  for  services  not  rendered,  payoffs  to  doctors,  program 
reimbursements  for  country  club  memberships  and  parties.  Most 
distressing  is  the  fact  that  many  of  these  scams  run,  more  or  less, 
out  in  the  open  with  agency  managers  taking  years,  if  ever,  to  try 
to  bring  them  in  hand. 

We  all  know  that  of  the  cases  where  health  care  companies  and 
providers  are  allowed  to  stay  in  this  program,  perhaps  to  commit 
future  transgressions,  they  were  allowed  to  rip  off  the  system  ap- 
parently with  impunity. 

Congress,  this  year  and  next,  may  have  what  may  be  our  best 
opportunities  since  the  inception  of  this  program  30  years  ago  to 
enact  bipartisan  anti-fraud  legislation.  This  side  of  the  aisle  has 
great  reservations  about  the  Republican  Majority's  plan  to  reduce 
Medicare  by  $270  billion  over  the  next  7  years,  but  there  is  no  par- 
tisan brief  against  tough  anti-scam  regulation.  There  are  a  number 
of  tools  that  this  subcommittee  ought  to  consider. 


3 


First,  there  is  a  need  for  stronger  Federal  debarment  rules.  The 
Health  Care  Financing  Administration  must  move  more  quickly 
against  scam  artists,  whether  they  are  individual  practitioners  or 
multi-State  companies,  find  them,  recover  assets,  and  ban  them 
from  the  program  forever. 

Second,  it  is  essential  that  there  are  regulations  allowing 
confiscation  of  assets  from  persons  found  guilty  of  defrauding  Medi- 
care. This  is  a  way  to  send  a  message  that  hurts  in  the  pocketbook. 

Third,  there  needs  to  be  better  coordination  and  efficiency  be- 
tween the  various  Federal  agencies:  specifically  the  FBI,  the  Jus- 
tice Department,  the  Inspector  Greneral,  and  the  Health  Care  Fi- 
nancing Administration,  all  of  whom  have  duties  to  investigate 
Medicare  fraud. 

Four  years  ago.  President  Bush  said  he  was  assigning  something 
like  500  FBI  agents  to  Federal  health  care  fraud  cases.  We  wish 
to  know  more  about  where  the  big  wave  of  new  convictions  and  the 
mitigation  of  fraud  is  that  we  in  the  Congress  had  hoped  would 
come  about  as  a  result  of  that  initiative  of  President  Bush.  There 
seems  to  be  an  effort  to  chop  hard,  but  we  are  not  sure  that  the 
chips  are  flying. 

Fourth,  it  seems  to  me  that  there  ought  to  be  some  more  serious 
monetary  penalties  on  those  who  abuse  this  program.  I  would  sup- 
port a  doubling  or  tripling  of  monetary  fines  up  to  $250,000  in  ex- 
treme cases  and  more  frequent  and  stiffer  jail  sentences  for  health 
care  criminals. 

Mr.  Chairman,  I  commend  you  for  going  forward  with  this  hear- 
ing. I  believe  Democrats  and  Republicans  on  this  committee  can 
work  together  in  a  constructive  way  to  make  sure  that  taxpayers 
and  our  seniors  are  better  served. 

Mr.  Barton.  Thank  you,  Mr.  Wyden. 

The  Chair  would  ask  unanimous  consent  to  put  in  the  record  a 
statement  of  Subcommittee  Chairman  Bilirakis  who  can*t  be  here 
at  the  beginning  of  the  hearing,  but  hopefully  would  be  here  in  the 
middle  of  the  hearing. 

Hearing  no  objection,  the  statement  will  be  submitted. 

[The  prepared  statement  of  Hon.  Michael  Bilirakis  follows:] 

Prepared  Statement  of  Hon.  Michael  Bilirakis,  Chairman,  Subcommittee  on 
Health  and  Environment 

Few  issues  are  of  greater  concern  to  me  than  medical  care  for  our  nation's  elderly. 
Few  issues  deserve  more  attention.  Elderly  Americans  are  a  precious  resource.  They 
are  a  treasure  trove  of  wisdom  and  oral  history.  They  are  our  neighbors,  our  friends, 
our  relatives  and  someday— ourselves.  They  are  the  reason  we  are  concerned  about 
Medicare.  And  let  me  assure  each  of  you,  especially  those  of  you  who  either  do  or 
will  rely  on  Medicare  to  assure  vour  health  care,  I  will  not  let  you  down! 

Today's  hearing  is  the  second  look  these  Subcommittees  will  take  at  waste,  fraud 
and  abuse  in  the  Medicare  system.  What  we  see  is  not  good.  Billions  of  dollars  are 
frittered  away  every  year  to  a  system  rife  with  waste,  riddled  with  mismanagement 
and,  sadly,  going  broke.  Today  we  will  hear  from  a  man  who  made  millions  in  extra 
benefits  just  by  taking  advantage  of  the  government's  lack  of  business  sense.  We 
will  hear  the  Inspector  General  of  the  Department  of  Health  and  Himian  Services 
tell  us  how  billions  of  dollars  could  be  saved  if  only  the  government  would  imple- 
ment the  changes  that  office  has  recommended.  We  will  see  mattress  pads  for  which 
Medicare  paid  $340,  even  though  they  can  be  purchased  at  local  department  stores 
for  $20.  On  and  on  the  unsettling  mismanagement  goes. 

Nonetheless,  there  are  some  who  to  this  day  try  to  defend  the  status  quo.  Just 
yesterday  I  heard  some  members  of  Congress  attempting  to  explain  that  things 
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aren't  really  all  that  bad  with  Medicare's  finances.  Where  have  they  been?  Why 
can't  they  learn?  The  system  is  clearlv  in  need  of  a  serious  overhaul! 

I  represent  a  district  in  Florida  where  the  health  of  Medicare  is  directly  related 
to  the  health  of  my  constituents.  I  tell  you  again  that  I  have  no  intention  of  letting 
them  down  or  sitting  idly  by  while  their  primary  link  to  high-quality,  affordable 
health  care  is  bled  to  death  by  mismanagement,  fi*aud  and  abuse.  We  can  and  we 
must  do  all  within  our  power  to  assure  the  continued  good  health  of  the  Medicare 
system  and  of  our  senior  citizens. 

The  issues  with  which  we  wrestle  are  real.  There  is  real  waste,  there  is  real 
fraud,  there  is  real  abuse.  It  has  been  allowed  to  go  on  far  too  long  and  at  far  too 
great  a  price.  Under  the  leadership  of  this  new  Congress  we  will  deal  honestly  and 
forthrightly  with  the  real  problems  facing  Medicare.  We  will  have  a  solution  to 
Medicare's  problems  and  will  not  stop  until  the  job  is  finished. 

Today's  hearing  will  give  us  a  better  idea  of  where  the  problems  lie  and  why  they 
haven't  already  l^en  fixed.  I  look  forward,  to  learning  more  from  those  who  will  tes- 
tify. 

Theink  you.  I  yield  back  the  balance  of  my  time. 

Mr.  Barton.  The  Chair  will  now  recognize  the  distinguished 
ranking  member  of  the  full  committee,  Mr.  Dingell,  for  an  opening 
statement. 

Mr.  Dingell.  Mr,  Chairman,  good  morning.  Thank  you  for  rec- 
ognizing me. 

Today,  this  subcommittee  begins  the  second  in  a  series  of  hear- 
ings on  Medicare  fraud.  I  strongly  applaud  any  real  effort  by  the 
Oversight  and  Investigations  Subcommittee  or  any  of  the  other 
subcommittees  on  this  committee  to  address  this  issue.  By  most  es- 
timates, as  much  as  10  percent  of  Medicare  funds  lands  in  the 
hands  of  crooks  and  scoundrels  who  find  the  system  too  easy  to 
scam. 

I  would  observe  that  this  hearing  follows  well  upon  the  processes 
of  this  subcommittee  which  inquired  into  Medicaid  fraud,  waste, 
and  abuse,  and  upon  waste,  fraud,  and  abuse  in  other  portions  of 
the  federally  financed  health  care  system,  and  it  is  appropriate 
and,  indeed,  necessary  that  we  should  go  into  this. 

But,  Mr.  Chairman,  today  there  is  something  that  we  have  to 
look  at.  The  Majority's  approach  towards  attacking  fraud  in  the 
health  care  area  leaves  me  confused.  Today,  for  example,  we  will 
hear  of  anti-fraud  efforts  from  our  good  friends  at  the  Greneral  Ac- 
counting Office  and  at  the  HHS  IG.  They  do  excellent  work.  They 
catch  waste,  fraud,  and  abuse.  They  audit.  They  do  the  things  that 
have  to  be  done  to  see  to  it  that  the  taxpayer's  dollar  is  protected. 
Beyond  their  excellent  work,  they  also  continue  to  show  that  for 
every  dollar  spent  on  their  anti-fraud  efforts,  they  return  more 
money  to  the  public  treasury.  That  is  an  important  concept  to  keep 
in  mind.  The  IG  alone  will  show  that  each  dollar  invested  in  its  ef- 
forts recovers  more  than  $80  for  the  public.  I  am  satisfied  that  the 
GAO  can  make  a  similar  showing. 

It  appears  that  we  have  before  us  a  no-brainer  judgment.  Spend 
money,  stop  fraud,  catch  criminals,  retrieve  money,  and  taxpayers 
are  better  off,  but  my  Republican  colleagues  don't  see  it  that  way, 
and  we  have  had  this  battle  on  the  House  floor  on  a  number  of  oc- 
casions. Beyond  trying  to  slash  the  GAO's  budget,  2  weeks  ago  they 
voted  to  reduce  the  funding  for  the  Inspector  General's  office  by 
millions  of  dollars.  What  is  the  consequence  of  this?  Cut  money  for 
GAO,  cut  enforcement,  cut  auditing,  cut  efforts  to  stop  and  prevent 
fraud. 
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Do  the  same  thing  with  the  IG,  and  what  do  you  do?  According 
to  my  Republican  colleagues,  you  save  money.  I  think  this  is  pa- 
tently absurd.  In  fact,  what  you  accomplish  by  this  effort  is  not  to 
save  money,  but  to  waste  money;  to  encourage  waste,  fraud,  and 
abuse,  and  to  fail  to  enforce  the  laws  properly  or  to  see  to  it  that 
the  taxpayer's  moneys  are  properly  protected. 

Instead  of  saving  taxpayers  dollars,  the  short-sightedness  that 
we  are  now  observing  will  cost  the  taxpayers  millions  of  dollars.  I 
hope  that  the  Republican  leader,  leadership,  or  members  who  made 
that  decision  as  to  how  we  should  save  money  will  never  become 
either  my  accountant,  my  auditor,  or  my  stockbroker  because  I 
don't  think  that  they  are  to  be  trusted  with  the  money  of  anybody 
other  than  themselves. 

The  Republican  approach  is  confusing  for  other  reasons  as  well. 
We  will  hear  from  witnesses,  yet  again,  that  because  of  insufficient 
or  non-existent  Government  regulations,  dishonest  providers  are 
easily  gaming  the  system.  We  will  also  hear  that  they  are  not  being 
caught  because  there  are  not  sufficient  and  adequate  resources  to 
properly  review  and  to  audit  the  activities  of  Government  contrac- 
tors. 

We  will  hear  that  because  we  fail  to  adequately  police  the  profes- 
sions in  the  health  care  industry  that  provide  health  care  services 
that  millions  of  dollars  are  stolen  with  the  stroke  of  a  pen.  We  will 
also  hear  that  inadequate  resources  are  available  to  properly  audit 
these  actions. 

On  all  of  these  accusations,  I  agree.  They  have  been  documented 
by  the  Oversight  and  Investigations  Subcommittee  of  this  commit- 
tee for  better  than  a  decade. 

Because  I  am  somewhat  confused,  I  will  try  hard  to  understand 
how  we  can  better  police  the  health  care  industry  and  save  tax- 
payers dollars. 

My  Republican  colleagues  have  cut  the  efforts  to  audit  and  have 
cut  the  resources  to  audit.  I  am  also  going  to  observe  that  they  call 
the  efforts  to  regulate  the  activities  of  Government  contractors 
heavy-handed  Federal  intervention,  and  they  extend  this  even  to 
questions  like  whether  the  regulations  are  properly  being  audited 
and  whether  the  needs  of  the  patient  are,  in  fact,  being  met.  I  am 
confused  because  all  of  the  indicators  say  that  we  should  be 
strengthening  existing  regulations  over  providers,  but  my  Repub- 
lican colleagues  are  launching  a  massive  campaign  to  water  down 
Federal  regulations  in  the  area  of  health  care  providers  and  in  all 
other  areas.  I  am  confused  because  new  regulations  are  clearlv 
needed  in  the  areas  that  we  are  discussing,  such  as  home  health 
care  which  is  today  virtually  without  regulation. 

The  Contract  with  America,  by  the  way,  calls  for  a  new  1-year 
moratorium  against  all  new  regulations.  We  must  assume  that  dur- 
ing that  period,  rascals,  rogues,  knaves,  and  scoundrels  will  enjoy 
a  most  enjoyable  and  renumerative  period. 

My  Republican  colleagues  say  that  this  laissez-faire  approach 
saves  money.  We  will  find  out  whether  that  is  so  during  the  hear- 
ings today.  Maybe  for  the  dishonest  provider,  but  not  for  the  hard- 
working taxpayer  because  I  think  that  the  dishonest  provider  will 
do  splendidly.  The  hardworking  taxpayer  will  contribute  richly  to 
the  scoundrel  who  takes  advantage  of  inadequate  regulations  or  in- 
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adequate  auditing.  So  it  will  be  the  taxpayer  who  gets  taken  while 
the  provider,  the  dishonest  provider  at  least,  will  prosper  mightily. 

My  Republican  friends  call  enforcement  efforts  bureaucratic  red 
tape.  I  call  them  fiscal  responsibility,  and  I  call  them  something 
which  is  designed  to  protect  the  taxpayer,  and  I  believe  that  any 
taxpayer  who  discusses  how  this  money  is  being  spent  will  agree 
with  me. 

Mr.  Chairman,  if  we  are  serious  about  fighting  fraud  and  pre- 
venting rip-offs,  we  need  more,  not  less,  taxpayer  protection,  and 
we  need  more  people  like  GAO  and  Inspector  General  officers  to 
see  to  it  that  the  laws  are  properly  enforced  and  carried  out. 

Mr.  Chairman,  I  welcome  your  efforts  to  address  the  problem  of 
fraud  in  the  health  care  system,  but  remember  the  Federal  Govern- 
ment relies  almost  exclusively  on  private  fiscal  intermediaries  to 
oversee  most  of  the  Medicare  dollars  that  are  lost.  If  you  are  seri- 
ous about  this  endeavor,  you  will  then  go  out  and  demand  answers 
from  those  who  commit  the  fraud,  and  you  will  look  to  see  whether 
we  have  the  resources  to  make  these  inquiries  and  to  do  the  audit- 
ing and  the  other  things  that  are  necessary  to  see  to  it  that  fraud 
is  not  perpetuated  by  indifference,  inaction,  or  inadequate  effort  by 
the  public. 

You  will  demand  answers  from  the  home  health  care  providers, 
from  the  insurance  carriers,  from  the  nursing  home  operators,  from 
hospitals,  and  from  some  of  those  same  fiscal  intermediaries  that 
lose  more  than  $1  billion  tax  dollars  each  year  to  unscrupulous  pro- 
viders and  which  unscrupulous  providers  go  largely  unaudited  and 
able  to  go  forward  to  collect  their  rich  renumeration  without  any 
concern  over  being  caught  by  the  taxpayers  or  by  any  enforcement 
authority  whatsoever. 

Mr.  Chairman,  let  me  conclude  by  saying  how  pleased  I  am  to 
see  my  good  friends  from  the  GAO's  Office  of  Special  Investigations 
before  us  today.  They  will  report  on  their  excellent  investigation 
into  a  highly  unscrupulous  provider,  one  the  Oversight  Subcommit- 
tee first  began  looking  into  over  a  year  ago.  As  we  will  hear,  the 
acts  perpetrated  against  Medicare  by  Georgia-based  ABC  Home 
Health  Care,  now  conveniently  named  First  American,  are  so  un- 
scrupulous, the  IG  is  currently  attempting  to  ban  them  from  the 
program. 

Mr.  Barton.  Chairman  Dingell,  I  think  you  know  that  the  open- 
ing statements  are  supposed  to  be  5  minutes.  You  have  been  talk- 
ing for  10  minutes.  Could  you  conclude  in  the  next  30  seconds, 
please? 

Mr.  Dingell.  I  will  simply  put  it  into  the  record,  and  I  hope  ev- 
erybody will  read  it  because  it  is  really  good. 

I  know,  Mr.  Chairman,  that  you  and  the  Republican  staff  will 
find  it  most  informative  because  if  you  follow  it,  I  think  we  might, 
perhaps,  in  fact,  do  something  about  this  problem  of  fraud. 

Thank  you,  Mr.  Chairman,  very  much. 

[The  prepared  statement  of  Hon.  John  D.  Dingell  follows:] 

Prepared  Statement  of  Hon.  John  D.  Dingell,  a  Representative  in  Congress 
FROM  THE  State  of  Michigan 

Today  we  hold  the  second  in  a  series  of  hearings  on  Medicare  fraud.  I  strongly 
applaud  any  real  effort  by  the  Oversight  and  Investigations  Subcommittee  to  ad- 
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dres3  this  issue.  By  most  estimates  as  much  as  10  percent  of  Medicare  funds  land 
in  the  hands  of  crooks  and  scoundrels  who  find  the  system  too  easy  to  scam. 

But  Mr.  Chairman,  the  Majority's  approach  towards  attacking  fraud  leave  me  con- 
founded. Today,  for  example,  we  will  hear  of  the  anti-fraud  efforts  from  our  good 
friends  at  the  GAO  and  the  HHS  IG.  Beyond  their  excellent  work,  they  continue 
to  show  that  for  every  dollar  spent  on  their  anti-fraud  efforts,  they  return  many 
more  to  the  public.  The  IG  alone  will  show  that  each  dollar  invested  on  its  efforts 
recovers  more  than  S80  dollars  for  the  public.  That  seems  a  no-brainer.  Spend  some 
money  to  return  lots  of  money. 

But  my  RepubUcan  friends  don't  see  it  that  way.  Beyond  trying  to  slash  GAO's 
budget,  two  weeks  ago  they  voted  to  reduce  funding  for  the  IG's  office  by  millions. 
Instead  of  saving  taxpayer  dollars,  that  short-sightedness  will  cost  the  taxpayer  mil- 
lions. I  hope  the  Republican  leader  who  made  that  decision  never  becomes  my  stock- 
broker. 

The  Republican  approach  is  confusing  for  other  reasons,  as  well.  We  will  hear 
from  witnesses  yet  again  that  because  of  insufficient  or  non-existent  government 
regulations,  dishonest  providers  are  easily  gaming  the  system.  We  will  hear  that  be- 
cause we  fail  to  adequately  police  the  medical  profession,  millions  are  stolen  with 
the  stroke  of  a  pen.  And  of  these  accusations,  I  will  agree.  They  have  all  been  docu- 
mented by  the  Oversight  Subcommittee  for  more  than  a  decade. 

But  I  am  confused  because  each  time  we  try  to  better  police  the  health-care  indus- 
try and  save  taxpayer  dollars,  the  Republicans  label  it  heavv-handed  federal  inter- 
vention. I  am  confused  because  while  all  indicators  say  we  snould  strengthen  exist- 
ing regulations  over  providers,  the  Repubhcans  are  launching  a  massive  campaign 
to  water-down  federal  regulations.  I  am  confused  because  although  new  regulations 
are  clearly  needed  in  areas  such  as  home  health  care,  which  is  virtually  regulation- 
free,  the  Contract  with  America  calls  for  a  one-year  moratorium  against  new  regula- 
tions. 

My  Republican  colleagues  say  that  this  laissez-fare  approach  saves  money.  Maybe 
for  the  dishonest  provider,  but  not  for  the  hard-working  taxpayer  who  gets  taken 
precisely  because  tnere  are  weak  or  non-existent  regulations.  My  Repubhcan  friends 
call  enforcemert  efforts  bureaucratic  red  tape.  I  call  them  fiscal  responsibility  de- 
signed to  protect  the  taxpayer.  Mr.  Chairman,  if  we  are  serious  about  fighting  fraud 
and  preventing  ripoffs,  we  need  more,  not  less  taxpayer  protection. 

Mr.  Chairman,  I  welcome  your  efforts  to  address  fraud  in  the  health  care  system. 
But  remember,  the  federal  government  rehes  almost  exclusively  on  private  fiscal 
intermediaries  to  oversee  most  of  the  Medicare  dollars  that  are  lost.  If  you  are  seri- 
ous about  this  endeavor,  you  will  go  after  and  demand  answers  from  those  who  com- 
mit the  fraud.  You  will  demand  answers  from  home  health  care  providers,  from  the 
insurance  carriers,  from  nursing  home  operators,  from  hospitals  and  from  some  of 
those  same  fiscal  intermediaries  that  lose  more  than  1  billion  tax  dollars  each  year 
to  unscrupulous  providers. 

Mr.  Chairman,  let  me  conclude  by  saying  how  pleased  I  am  to  see  my  good  friends 
from  GAO's  Office  of  Special  Investigations  before  us  today.  They  will  report  on 
their  excellent  investigation  into  a  highly  unscrupulous  provider,  one  the  Oversight 
Subcommittee  first  began  looking  into  more  than  a  year  ago.  As  we  will  hear,  the 
acts  perpetrated  against  Medicare  by  Georgia-based  ABC  Home  Health  Care,  now 
convenientiy  renamed  First  American,  are  so  unscrupulous,  the  IG  is  currently  at- 
tempting to  ban  them  from  the  program. 

Beyond  deceiving  the  government  into  paying  for  a  number  of  questionable  activi- 
ties, this  company  has  fraudulentiy  billed  the  tax  payer  hundreds  of  thousands  of 
dollars  for  items  having  nothing  to  do  with  the  provision  of  health  services.  Though 
the  list  is  long,  it  includes  such  items  as  liquor,  luxury  automobiles,  lobbying  fees, 
golf  pro-shop  expenses,  luxury  beach  condo  expenses,  gifts  to  legislators,  maid  serv- 
ices, and  so  on.  Mr.  Chairman,  here  I  will  demand  answers.  I  will  demand  answers 
because  my  constituents  back  home  will  want  to  know  why  at  a  time  when  Medicare 
is  facing  massive  cuts  before  Congress,  their  tax  dollars  were  spent  like  this?  The 
public  interest  demands  that  this  Committee  continue  this  investigation  so  that  we 
may  send  a  message  that  this  Congress  is  serious  about  ending  such  abuse. 

I  look  forward  to  today's  testimony. 

Mr.  Barton.  The  Chair  would  announce,  as  I  think  all  members 
know,  Chairmen  and  ranking  members  are  5-minute  opening  state- 
ments, and  all  of  the  members  are  3  minutes  or  less. 

With  that,  the  Chair  would  recognize  the  distinguished  full  com- 
mittee Chairman,  Mr,  Bliley  of  Virginia,  for  an  opening  statement. 
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Mr.  Bliley.  Thank  you,  Mr.  Chairman.  I  will  try  to  keep  my  re- 
marks within  the  5  minutes. 

Fraud,  waste,  and  abuse  in  Government  has  for  too  long  been  an  | 
accepted  part  of  life.  This  attitude  is  bad  enough  when  it  pervades 
the  general  business  of  Grovemment,  but  when  it  threatens  the 
health  care  of  America's  elderly,  it  is  reprehensible. 

Although  no  one  knows  the  exact  dollar  amount  lost  to  fraud, 
nearly  everyone  agrees  that  at  least  10  percent  of  the  money  re- 
served to  serve  our  elderly  is  siphoned  off  to  fraud  and  abuse.  That 
represents  nearly  $20  billion,  and  the  amount  could  clearly  be 
higher. 

Spending  for  this  second-largest  social  program  is  growing  at 
alarming  rates.  Between  1980  and  1994,  Medicare's  total  share  of 
the  budget  grew  from  5.4  percent  to  9.7  percent.  This  coupled  with 
an  annual  spending  rate  of  11.4  percent  is  reason  enough  for  con- 
cern. Moreover,  when  we  realize  that  a  sizeable  amount  of  this 
spending  and  growth  is  being  dumped  into  a  seemingly  bottomless 
pit  of  fraud,  waste,  and  abuse,  our  "call  to  arms"  in  the  battle  to 
reduce  this  disgusting  loss  is  understood. 

I  am  pleased  to  see  the  subcommittees  engage  themselves  in  this 
most  important  task.  The  American  people  deserve  to  have  their 
tax  dollars  go  where  they  are  appropriated.  They  deserve  to  have 
programs  that  are  sound.  They  deserve  to  have  the  Congress  hold 
the  administrators  of  these  programs  accountable  for  the  way  the 
programs  are  managed,  or  in  the  case  of  Medicare,  mismanaged. 

I  am  confident  that  these  subcommittees  will  expose  the  corrupt- 
ing and  corrosive  elements  within  Medicare  that  have  for  too  long 
been  accepted  as  "a  cost  of  doing  business."  Well,  business  around 
this  Congress  is  different  from  business  in  the  past.  The  American 
people  have  stated  in  a  loud  and  clear  voice  that  they  demand  ac- 
countability from  their  elected  officials.  They  rightfully  expect  more 
than  lip  service  from  the  Congress,  and  as  the  Chairman  of  the 
Commerce  Committee,  I  fully  intend  to  see  that  the  committee  and 
our  subcommittees  do  the  business  that  the  American  people  sent 
us  here  to  do. 

Let  me  make  it  clear  that  as  this  subcommittee  and  the  full  com- 
mittee tackle  the  problem  of  waste,  fraud,  and  abuse  in  Medicare, 
we  do  so  with  appreciation  that  the  vast  majority  of  the  medical 
profession  joins  us  in  these  efforts.  Few  can  appreciate  the  need  to 
erase  the  fraud  and  waste  blight  from  Medicare  more  than  those 
honorable  men  and  women  who  strive  hard  to  assure  that  the 
America's  medical  care  is  above  reproach.  Many  in  the  profession 
have  worked  side  by  side  with  us  to  bring  about  needed  change  in 
the  Medicare  system.  We  thank  them  and  the  majority  they  rep- 
resent. 

Again,  I  commend  the  members  for  their  persistence  in  the  effort 
to  expose  and  control  waste,  fraud,  and  abuse  in  Medicare.  This 
and  other  hearings  into  the  issue  are  an  important  step  toward  as- 
suring the  very  best  of  health  care  for  our  elderly. 

I  am  particularly  pleased  to  see  that  my  friend,  the  ranking 
member  from  Michigan,  is  interested  in  the  question  of  audits.  I 
only  v/onder  why,  when  his  party  was  in  control  of  this  place  for 
40  years,  they  never  called  for  an  audit.  It  wasn't  until  we  came 
in  on  the  first  day  and  called  for  one  that  we  got  one,  and  lo  and 
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behold,  the  report  came  yesterday  and  the  handling  of  the  books 
of  the  House  of  Representatives  is  worse  than  that  of  the  DC  City 
Government. 

Mr,  Chairman,  I  thank  you,  and  I  yield  back  the  balance  of  my 
time. 

Mr.  Barton.  We  thank  the  Chairman. 

The  Chair  asks  unanimous  consent  that  all  members  have  48 
hours  to  put  an  opening  statement  in  the  record  if  they  are  not 
here  in  person. 

Hearing  no  objections,  so  ordered. 

[The  prepared  statement  of  Hon.  Fred  Upton  follows:] 

Prepared  Statement  of  Hon.  Fred  Upton,  a  Representative  in  Congress  from 

THE  State  of  MicfflGAN 

Thank  you,  Mr.  Chairman,  and  I  will  be  brief. 

During  yesterday's  hearing,  this  Subcommittee  heard  repeated  charges  that  Re- 
pubhcans  are  out  to  "gut"  Medicare  because  we  would  have  the  audacity  to  spend 
only"  40%  more  per  senior  seven  years  from  now.  To  say  that  these  types  of  attacks 
are  outrageous  is  an  understatement. 

Now,  no  one  on  this  Subcommittee  thinks  the  focus  of  today's  hearing — ^waste, 
fraud  and  abuse  of  the  Medicare  system — will  save  our  current  system  from  going 
completely  bankrupt.  However,  as  I  discovered  during  my  recent  town  meetings 
back  in  St.  Joseph  and  Kalamazoo,  our  seniors  are  very  concerned  about  over- 
charges and  just  plain  waste  in  this  system. 

Seniors  want  to  help  fix  the  Medicare  system.  They  want  to  ensure  that  they  "get 
their  money's  worth"  out  of  the  system.  But  when  GAO  recently  reported  that,  with 
some  off  the  shelf  software,  the  government  could  save  between  $3  and  $4  BIL- 
LION; well,  that  just  makes  them  mad. 

Today  the  GAO  releases  its  report  of  an  investigation  of  a  Georgia  firm^  which, 
if  the  press  reports  are  true,  indicate  that  Medicare  was  billed  for  over  $80,000  for 
gourmet  popcorn,  the  cost  of  a  BMW  for  the  owner's  son,  and  nearly  $1  million  for 
liquor.  It  is  this  type  of  outrageous  fi*aud  that  we  must  work  toward  ending.  Sloppy 
regulations  issued  bv  HCFA  combined  with  a  willingness  by  certain  bad  actors  in 
the  system  to  take  the  taxpayer  for  a  ride  have  conspired  to  drain  off  a  tremendous 
amount  of  resources  which  could  be  spent  to  help  our  seniors. 

Lots  of  changes  are  in  store  for  this  program  and  I  am  sure  that  this  Congress 
will  end  up  doing  the  right  thing  by  protecting,  preserving,  and  improving  Medicare. 
In  the  process,  we  need  to  make  sure  that  the  taxpayers  are  getting  the  best  value 
for  their  dollar.  This  means  doing  all  that  we  can  to  rid  this  system  of  waste  and 
fraud. 

Thank  you,  Mr.  Chairman,  and  I  yield  back. 

Mr.  Barton.  The  Chair  now  recognizes  Mr.  Klink  of  Pennsylva- 
nia who  is  the  only  member,  including  the  Chairman,  actually  here 
on  time. 

Mr.  Klink.  I  thank  you  very  much,  and  I  will  try  to  take  not  but 
a  few  minutes. 

I  just,  first  of  all,  want  to  associate  myself  with  the  comments 
of  Mr.  Dingell  and  Mr.  Wyden.  I  have  got  the  same  kind  of  difficul- 
ties we  have  sat  through.  Again,  I  am  very  happy  that  Chairman 
Barton  and  Chairman  Bilirakis  have  continued  to  look  into  this 
problem  of  waste,  fraud,  and  abuse,  particularly  when  all  of  us  as 
Members  of  Congress  are  faced  with  very  difficult  decisions  based 
on  what  we  are  going  to  do  with  Medicare  and  Medicaid. 

It  will  have  dramatic  influence  not  only  on  the  people  we  serve 
in  our  district,  but  on  the  employment.  In  our  district,  it  just  so 
happens  the  largest  employers  in  my  district  happen  to  be  health 
care  providers  and  hospitals.  One  out  of  every  five  residents  in  my 
district  happens  to  be  on  Medicare.  So  this  is  an  issue  that  is  very 
important  to  me,  but  like  Mr.  Dingell,  I  also  have  the  same  prob- 
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lem  understanding  how  in  the  world  at  a  time  when  everybody  is 
coming  and  trying  to  out-tough  each  other  on  street  crime,  every- 
body wants  to  be  tougher  on  criminals,  everybody  wants  to  get 
more  police  on  the  streets,  everybody  wants  to  come  up  with  some 
new  idea,  and  yet,  we  have  this  new  kind  of  theft  which  has  been 
taking  place. 

We  are  looking  at  figures,  as  Chairman  Barton  said  in  his  open- 
ing statement,  upwards  from  $20  billion  in  Medicare  waste,  fraud, 
and  abuse,  and  we  have  had  witnesses  at  other  hearings  who  said 
that  the  10-percent  level  of  waste,  fraud,  and  abuse  is  similar  in 
the  private  sector  insurance.  Yet,  we  want  to  de-regulate.  We  want 
to  take  those  police,  those  people  who  are  looking  into  this  kind  of 
thievery,  off  the  street.  We  want  to  not  give  them  the  weapons  to 
continue  to  look  into  these  things.  It  makes  no  sense  to  me. 

Then  we  take  a  look  at  the  report  which  I  hope  will  be  made  an 
official  part  of  the  record  at  some  time  today  relating  to  ABC  Home 
Health  Care,  the  Georgia  home  health  care  provider,  where  we  see 
that  they  billed  Medicare  $140,000  for  portions  of  airplane  cost, 
$21,000-plus  for  the  salaries  of  the  pilots.  I  am  just  going  through 
here  looking  at  some  things.  They  have  billed  $3,500  worth  of  liq- 
uor for  a  supervisors  meeting,  $2,000  for  emery  boards  with  an 
ABC  logo  on  them,  beauty  pageant  programs.  They  have  $70,000 
in  cost  for  buildings  which  it  says  in  the  report  has  no  medical 
usage  except  for  medical  supply  storage  costs  which  are  separately 
accounted  for;  utilities  for  a  private  beach  con  do,  $2,400;  travel  and 
entertainment  for  personal  use  including  golf  pro  shop  expenses 
and  Sea  Palm  membership  dues,  almost  $10,000;  alcoholic  bev- 
erages at  a  leadership  conferences,  almost  $17,000.  $110,000,  they 
billed  Medicare  for  projects  of  the  Borden  Group  to  influence  legis- 
lators, and  on  and  on  and  on,  but  we  want  to  de-regulate.  I  don't 
understand. 

To  my  dear  friend  who  I  have  a  lot  of  affection  for.  Chairman  Bli- 
ley,  I  would  just  want  to  point  out  when  you  are  referring  to  the 
audit  of  the  House,  it  is  my  understanding  that  that  was  a  biparti- 
san vote,  nearly  unanimous,  when  we  decided  to  do  this,  and  that 
both  the  Minority  leader,  the  Majority  leader,  and  the  Speaker  of 
the  House  had  appointed  the  head  of  the  Finance  Office.  Anyone 
had  the  ability  to  go  in  and  to  veto  whoever  that  person  was.  So 
I  think  that  this  is  not  water  that  is  going  to  splash  up  on  one  side 
of  the  river  or  the  other. 

If  there  are  problems  in  the  running  of  this  House,  it  will  be  seen 
on  both  sides  of  the  aisle,  and  I  think  we  have  to  work  together 
in  a  non-partisan  fashion  to  try  to  correct  things  that  have  been 
done. 

Mr.  Bliley.  Will  the  gentleman  yield? 
Mr.  Klink.  Yes,  I  yield  to  the  gentleman. 

Mr.  Bliley.  The  gentleman  is  correct  as  far  as  it  goes,  but  it  took 
the  Republican  Majority  to  actually  bring  up  the  bill  to  hire  the 
audit  firm.  Yes,  it  was  a  bipartisan  vote  with  only  one  vote  against 
it,  but  in  40  years,  nobody  else  ever  brought  the  bill  up. 

I  yield  back  to  the  gentleman. 

Mr.  Klink.  If  the  Chairman  will  yield,  I  have  to  agree  with  you, 
and  I  just  want  to  add  that  you  have  to  remember  there  are  some 
of  us  here,  myself  included.  I  defeated  an  incumbent  Democrat  to 
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get  here.  There  are  a  lot  of  us  who  didn't  like  the  way  some  things 
were  done  before.  The  first  bill  that  I  introduced  when  I  got  here 
was  one  to  bring  Members  of  Congress  under  all  the  laws,  and  for- 
tunately, with  the  help  of  my  friends  on  the  other  side  of  the  aisle, 
it  was  one  of  the  first  things  that  was  passed  this  year.  I  don't  care 
who  got  credit  for  it,  but  I  think  many  of  us  on  both  sides  of  the 
aisle,  I  hope,  are  trying  to  bring  credibility  to  the  institution,  and 
I  look  forward  to  working  with  the  gentleman. 

Mr.  Barton.  Thank  you.  The  gentleman's  time  has  expired. 

I  would  now  like  to  recognize  Mr.  Tom  Cobum  of  Oklahoma  for 
an  opening  statement. 

Mr,  COBURN.  Thank  you,  Mr.  Chairman.  I  will  be  very  brief. 

Fraud  and  abuse  in  Medicare  is  not  just  perpetrated  by  the  pro- 
viders, but  is  also  perpetrated  by  a  system  that  is  unwieldy,  hard 
to  understand,  creates  the  wrong  expectations,  and  is,  therefore, 
ripe  for  abuse. 

No  solution  for  fraud  and  abuse  will  take  place  until  the  expecta- 
tion in  this  country  is  that  you  will  be  caught  and  punished  if,  in 
fact,  you  defraud  and  abuse  this  system.  I  hope  that  these  hearings 
will  help  us  identify  those  areas,  plan  the  changes  that  are  nec- 
essary, so  that,  in  fact,  the  expectation  in  this  country  will  be  that 
if  you  defraud  this  system  that  you  will  pay  a  very  dear  price. 

Thank  you,  Mr.  Chairman.  I  yield  back. 

Mr.  Barton.  The  Chair  will  now  recognize  Ms.  Eshoo  of  Califor- 
nia for  any  opening  statement  she  wishes  to  make. 

Ms.  Eshoo.  Thank  you,  Mr.  Chairman,  and  I  would  like  to  thank 
not  only  yourself,  but  the  chairman  of  the  other  committee  because 
this  is  a  joint  hearing,  and  it  is  the  second  on  this  critical  issue  of 
Medicare  and  any  waste,  fraud,  and  abuse.  Those  words  seem  to 
be  one  word  today.  People  just  kind  of  slide  into  them,  but  they  are 
important  because  it  represents,  as  my  kids  would  say,  a  ton  of 
dough. 

Over  the  past  decade,  the  committee  has  revealed  startling  facts 
about  the  serious  nature  of  this  in  the  Medicare  system,  and  the 
problem  has  already  been  described  by  witnesses  at  a  previous 
hearing,  and  their  consensus  was  that  the  problem  represented 
about  10  percent  of  what  is  spent  in  the  system,  and  that  is,  again, 
an  awful  lot  of  money,  and  I  wouldn't  be  surprised  if  it  were  even 
more. 

While  this  amount  in  no  way  offsets  the  hundreds  of  billions  of 
dollars  slated  to  be  cut  in  Medicare,  it  does  represent,  again,  a 
great  deal  of  money  which  we  need  to  recapture  before  we  begin 
to  deny,  in  my  view,  beneficiaries  their  needed  benefits.  That  is  our 
responsibility  to  do  that. 

The  testimony  we  are  going  to  hear  today,  I  hope,  will  provide 
for  this  committee  some  of  the  answers.  If,  in  fact,  someone  has 
perpetrated  some  kind  of  fraud  and  they  are  going  to  talk  about 
that,  then  I  think  that  they  should  inform  us  how  easy  it  was  for 
them,  to  do  that  so  that  we  have  a  better  idea  of  how  to  stop  it. 

For  those  that  represent  the  GAO  and  HCFA,  I  would  like  to 
hear  what  kind  of  plans  you  have  for  us  to  recapture  this  money. 
Is  there  something  that  you  can  duplicate  from  the  IRS?  What 
ideas  do  you  have? 
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From  the  first  hearing  that  the  committee  had,  Investigations 
and  Oversight,  we  heard  testimony,  but  we  didn't  get  any  sugges- 
tions about  how  to  reform  the  system.  So,  hopefully,  you  will 
present  that  to  us,  I  am  more  than  interested  in  pursuing  these 
ideas.  Indeed,  it  is  our  responsibility  to  do  so,  and  again,  I  would 
like  to  thank  the  chairman  of  both  of  the  subcommittees  for  having 
this  joint  hearing,  and  I  will  end  with  that.  Thank  you. 

Mr.  Barton.  Thank  you,  gentlelady. 

The  Chair  would  now  recognize  Congressman  Hastert  of  Illinois 
who  is  the  Co-Chairman  of  the  Speaker's  Task  Force  on  Medicare 
for  an  opening  statement. 

Mr.  Hastert.  Thank  vou,  Mr.  Chairman,  and  I  want  to  commend 
you  and  our  other  subcommittee  chairman  for  calling  this  ex- 
tremely important  hearing  today.  I  commend  you  for  your  ongoing 
leadership  in  examining  the  Medicare  program. 

We  all  know  that  Medicare  is  going  broke.  The  President's  own 
Board  of  Trustees  has  told  us  that  in  cold  hard  facts.  Part  A  will 
start  going  bankrupt  next  year  because  the  system  pays  out  so 
much  more  than  it  takes  in,  and  the  average  couple,  for  example, 
will  receive  $117,000  more  in  Medicare  benefits  than  it  pays  into 
the  system.  No  program  can  sustain  that  kind  of  drain. 

There  are  a  few  other  reasons  the  Medicare  program  is  in  trouble 
today.  Simply  put,  there  is  a  group  of  principal  providers  and  oth- 
ers out  there  who  make  a  good  living  today  making  the  Medicare 
system  work  for  them  who  are,  we  might  say,  milking  the  Medicare 
system  for  themselves. 

Waste,  fraud,  and  abuse  are  big  problems  in  Medicare.  It  has 
been  estimated  that  between  now  and  the  time  the  Part  A  trust 
fund  will  go  bankrupt  is  2002,  waste,  fraud,  and  abuse  will  cost  the 
Medicare  system  $138.8  billion. 

In  fiscal  year  1996  alone,  waste,  fraud,  and  abuse  cost  the  sys- 
tem about  $19.8  billion,  certainly  enough  money  to  purchase  Medi- 
care benefits  for  close  to  5  million  American  seniors.  This  is  a  prob- 
lem, and  again,  I  thank  the  Chairman  for  calling  this  critical  hear- 
ing. 

We  need  also  to  look  at  this.  Abuse  by  one  person  is  good  judg- 
ment by  another  person,  and  we  need  to  look  at  that.  I  think  the 
whole  malpractice  issue  in  this  thing  drives  this  in  part,  but  I  am 
certainly  thankful,  Mr.  Chairman,  that  you  are  having  this  hearing 
today  and  look  forward  to  hearing  from  our  witnesses.  I  yield  back 
the  balance  of  my  time. 

Mr.  Barton.  I  thank  the  gentleman  from  Illinois. 

I  will  now  recognize  the  gentleman  from  Michigan,  Mr.  Stupak, 
for  a  3 -minute  opening  statement. 

Mr.  Stupak.  Thanks,  Mr.  Chairman. 

Probably  everything  has  been  said  that  possibly  could  be  said  by 
now.  I  agree  with  Mr.  Wyden  and  Mr.  Dingell  about  how  we  de- 
plore fraud,  waste,  and  abuse,  and  yet,  when  the  recision  package 
came  around,  that  was  what  some  members  voted  to  cut.  So  I  don't 
know  how  you  can  help  to  detect  fraud,  waste,  and  abuse  when  you 
are  cutting  their  budget  to  do  those  investigations. 

Last,  but  not  least,  I  really  have  some  difficulties.  I  am  going  to 
listen  very  closely  here  today.  I  didn't  hear  it  before.  The  last 
speaker  mentioned  medical  malpractice.  I  am  really  a  little  be- 


13 

mused  and  confused  on  how  that  comes  in.  So  I  am  going  to  listen 
closely  today  and  see  how  that  comes  in. 

Mr.  Hastert.  Will  the  gentleman  yield? 

Mr.  Stupak.  Sure, 

Mr.  Hastert.  It  is  because  of  defensive  medicine.  Sometimes  you 
provide  more  medicine  than  is  necessary  just  to  protect  yourself 
against  a  lawsuit.  Very  simply,  that  is  how  it  happens. 

Mr.  Stupak.  In  the  examples  we  have  seen  of  fraud  and  abuse, 
I  don*t  think  anyone  has  claimed  that  it  was  necessary  for  defen- 
sive medicine. 

Thank  you,  Mr.  Chairman. 

Mr.  Barton.  Thank  you. 

I  don't  know  what  "fod"  is,  but  I  am  against  it,  too. 

The  Chair  would  now  recognize  another  of  our  physicians  on  the 
committee.  Dr.  Ganske  of  Iowa,  for  a  3-minute  opening  statement. 

Mr.  Ganske.  Thank  you,  Mr.  Chairman  for  calling  this  hearing. 
I  am  glad  that  the  two  panels  have  joined  together  to  continue  our 
investigation  of  fraud  and  abuse  in  the  Medicare  system. 

I  believe  that  there  is  fraud  and  abuse  in  the  Medicare  system, 
much  more  abuse  than  fraud.  Fraud  is  very  difficult  to  prove  in 
terms  of  criminal  intent.  The  estimates  of  the  size  of  this  problem 
vary  greatly.  Some  estimates  have  indicated  as  much  as  10  per- 
cent, which  represents  significant  potential  savings. 

At  a  time  when  the  program  is  growing  at  unsustainable  rates, 
this  Congress  should  work  in  a  bipartisan  fashion  to  address  the 
issue  of  wasteful  and  abusive  spending.  I  think  is  more  than  just 
working  on  police  functions;  we  will  address  some  of  the  more  fun- 
damental reasons  why  we  have  abuse  in  the  system. 

I  want  to  be  clear.  I  think  reducing  fraud  and  abuse  will  not  cure 
the  long-term  fiscal  problems  plaguing  Medicare.  It  is  an  important 
step  as  part  of  that  and  something  that  I  look  forward  to  working 
with  my  colleagues  on,  especially  my  friend  from  Oklahoma,  Dr. 
Cobum,  as  this  committee  proceeds  on  this  important  issue. 

Thank  you,  Mr.  Chairman.  I  yield  back  my  time. 

Mr.  Barton.  I  thank  the  gentleman  from  Iowa. 

We  now  recognize  the  gentleman  from  Florida,  Mr.  Steams,  for 
a  3-minute  opening  statement. 

Mr.  Stearns.  Good  morning,  Mr.  Chairman,  and  I  thank  you.  I 
ask  unanimous  consent  that  my  opening  statement  be  made  part 
of  the  record. 

Mr.  Barton.  Without  objection. 

[The  prepared  statement  of  Hon.  Cliff  Steams  follows:] 

Prepared  Statement  of  Hon.  Cuff  Stearns,  a  Representative  in  Congress 
FROM  THE  State  of  Florida 

Good  morning,  I  am  pleased  to  be  here  and  would  like  to  thank  both  Chairman 
Bilirakis  and  Ch^rman  Barton  for  holding  this  second  in  a  series  of  hearings  con- 
cerning the  role  that  waste,  fraud  and  abuse  plays  in  our  current  Medicare  system. 

In  reading  through  the  various  testimonies,  I  was  struck  by  one  major  flaw  in  the 
system  that  I  believe  accounts  for  the  cost  overruns  experienced  in  the  program. 
Medicare  does  not  use  the  market  forces  that  are  currently  working  so  successfully 
in  the  private  sector.  A  good  example  of  the  market  forces  at  work  is  the  Federal 
Employees  Health  Benefit  Plan  (FEHBP). 

Medicare  pays  much  higher  rates  for  many  of  its  services. 

Currently,  tnere  are  no  incentives  to  seek  lower  prices.  Competitive  bidding  would 
provide  a  healthy  and  positive  ingredient  which  is  sorely  needed  to  help  drive  down 
the  costs  associated  with  this  program. 
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I  was  surprised  to  learn  that  waste,  fraud  and  abuse  in  the  Medicare  program 
will  account  for  an  astounding  $19.8  billion  in  FY  1996.  That  is  an  awful  lot  of  tax- 
payer money  to  be  throwing  away.  We  cannot  allow  or  tolerate  this  blatant  misuse 
of  taxpayers  dollars  to  continue. 

Florida  has  been  in  the  news  on  more  than  one  occasion  for  allegations  of  fraud 
in  the  Medicare  and  Medicaid  programs.  Florida  is  one  of  five  states  engaged  in  a 
demonstration  project  code  named  "operation  restore  trust"  which  the  administra- 
tion hopes  will  provide  solutions  to  curb  future  abuses  in  the  program. 

I  asked  my  district  office  in  Ocala  to  provide  me  with  examples  of  cases  involving 
waste,  fraud,  and  abuse.  The  immediate  response  was:  how  many  cases  do  you 
want.  My  office  sent  up  cases  involving:  overbilling,  billing  for  services  not  received, 
and  markups  on  goods  and  services  sold  to  Medicare  and  Medicaid. 

The  report  issued  by  Mr.  Stiener  for  the  General  Accounting  Office  (GAO)  is  mind 
boggling.  It  is  little  wonder  that  the  government's  operating  in  the  red  if  just  one 
company  can  bilk  the  system  out  of  $14  million. 

I  look  forward  to  hearing  from  our  witnesses  today  and  I  can't  help  but  think  that 
what  we  hear  today  will  be  revealing.  Hopefully,  the  facts  we  uncover  today  will 
better  equip  us  to  combat  such  practices  and  stop  this  blatant  misuse  of  our  tax- 
payers dollars  and  set  in  motion  the  obviously  needed  reforms  to  make  this  system 
work  in  a  more  efficient  and  cost-effective  manner. 

Again,  I  want  to  thank  the  witnesses  for  participating  in  this  hearing  and  for  pro- 
viding us  with  their  insight  concerning  this  important  issue. 

Mr.  Stearns.  I  will  not  take  much  time,  but  I  have  in  my  hand 
here  a  small  file  from  my  district  office  on  Ocala,  Florida,  of  people 
who  have  called  us  with  examples  of  waste,  fraud,  and  abuse  in  the 
Medicare  program.  I  have  three  congressional  offices.  This  is  just 
one  file  in  the  last  couple  of  years. 

It  is  not  that  hard  to  figure  out  that  there  is  waste,  fraud,  and 
abuse  in  the  program.  The  question  is  why  hasn't  the  Government 
done  anything  about  it. 

A  gentleman  from  Georgia  who  has  a  publishing  company  faxed 
us  something  recently  to  illustrate  the  waste,  fraud,  and  abuse.  A 
company,  a  licensed  provider,  was  dealing  with  adults  who  needed 
adult  diapers.  These  adult  diapers  wholesale  for  41  cents  apiece. 
What  they  bought  was  155  adult  diapers,  but  they  billed  Medicare 
$1,210.55  for  155  adult  diapers  which,  as  I  say,  cost  41  cents  each 
wholesale.  Tripling  the  wholesale  cost,  a  great  markup  would  have 
resulted  in  the  price  of  $1.23,  but  do  you  know  what  they  billed 
Medicare  for?  $7.81  for  each  diaper. 

Just  to  show  the  arrogance  of  this  licensed  provider,  after  they 
billed  Medicare  for  $1,210.55,  Medicare  only  paid  $968.44.  Do  you 
know  who  they  billed  the  remaining  portion  of  the  bill?  Medicaid. 
They  went  back  and  billed  Medicaid  the  remaining  $242.11.  So 
U.S.  taxpayers  paid  $7.81  each  for  diapers  which  wholesale  for  41 
cents  each. 

There  is  no  way  that  we  can  continue  this  program,  and  we  can 
talk  all  we  want.  Unless  the  Government  and  Medicare  is  willing 
to  come  up  with  a  program  that  stops  these  abuses,  we  are  just 
talking  in  the  wind. 

So,  Mr.  Chairman,  I  want  to  compliment  you  and  my  colleague 
from  Florida,  Mr.  Bilirakis,  who  is  Chairman  of  the  Health  Care 
Subcommittee,  for  what  you  are  doing.  It  is  very  important,  and  I 
yield  back  the  balance  of  my  time. 

Mr.  Barton.  We  thank  the  gentleman  from  Florida  for  his  open- 
ing statement  and  that  important  information. 

One  more  member  has  arrived.  For  the  last  opening  statement, 
the  gentleman  from  Ohio,  Mr,  Brown. 
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Mr.  Sherrod  Brown.  Thank  you,  Mr.  Chairman.  I  have  no  open- 
ing statement, 

Mr.  Barton.  We  have  one  more.  They  keep  popping  up  here.  I 
would  recognize  the  gentleman  from  California,  Mr.  Bilbray,  for  an 
opening  statement. 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman.  I  would  like  to  com- 
mend you  for  holding  this  second  hearing  on  waste,  fraud,  and 
abuse  in  the  Medicare  system. 

This  is  a  serious  issue,  and  I  think  it  is  important  that  we  ad- 
dress how  and  why  the  system  seems  to  invite  fraud. 

As  I  mentioned  in  yesterday's  hearing,  Mr.  Chairman,  I  sent  out 
questionnaires  to  all  the  seniors  in  my  district  and  asked  them  to 
share  their  ideas  on  what  to  do  with  Medicare. 

Mr.  Chairman,  I  have  here  in  my  hand  just  a  sample  of  all  the 
responses  that  address  the  issue  of  waste,  fraud,  and  abuse  from 
my  seniors,  and  I  could  have  brought  in  a  whole  big  packet  of 
them.  The  majority  of  the  responses  were  detailing  what  seniors 
had  experienced  out  in  the  real  world. 

I  would  like  to  quote  a  few  constituent  responses.  One  was,  "I 
think  the  Republicans  are  on  the  correct  track,  cut  waste,  particu- 
larly fraud.  I  like  the  proposal  to  return  10  percent  to  seniors  w^ho 
detect  mistakes  in  their  bills.  Keep  up  the  good  work." 

Another  constituent  wrote,  "I  agree  there  is  waste  and  fraud  in 
the  system.  Watching  personal  bills  is  essential.  I  know  from  expe- 
rience there  are  charges  that  have  been  put  on  bills  that  have  not 
been  delivered.  Seniors  are  sometimes  not  able  to  check  their  own 
bills.  It  is  very  hard  to  police  that  system.  A  way  must  be  found. 
Very  stiff  penalties  should  be  put  to  play  for  offenders." 

A  third  constituent  wrote,  "I  like  the  idea  of  the  10  percent  being 
paid  on  funding  waste  and  fraud  in  bills.  I  reported  such  a  find  at 
one  time.  I  was  thanked,  but  nothing  was  done  about  the  billing." 

This,  ladies  and  gentlemen,  is  what  seniors  in  our  country  are 
thinking.  I  think  it  is  time  that  we  asked  the  users  what  is  wrong 
with  the  system  and  what  they  want  out  of  their  health  care  serv- 
ice. 

I  look  forward  to  the  testimony  of  witnesses  in  the  exploration 
of  what  is  wrong  with  the  system  and  which  allows  waste,  fraud, 
and  abuse  to  continue.  Maybe  when  we  begin  to  look  at  how  to  find 
solutions  by  listening  to  those  who  have  been  in  the  system,  we 
will  find  the  answers  that  have  been  so  elusive  for  so  long. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

Mr.  Barton.  I  thank  the  gentleman  from  California. 

Seeing  no  other  members  present  to  make  an  opening  statement, 
the  Chair  would  now  call  forward  our  first  witness,  Mr.  Charles 
Seide. 

Mr.  Seide  is  a  gentleman  who  has  recently  pled  guilty  to  crimes 
related  to  defrauding  the  Medicare  program.  He  will  testify  on  the 
ease  of  gaming  the  program  as  presently  administered  by  HCFA 
and  how  the  system  fosters  exploitation.  His  story  is  compelling.  It 
is  one  that  this  committee  must  hear  to  understand  how  prevalent 
fraud,  waste,  and  abuse  is  in  the  current  program. 

Mr.  Seide  is  accompanied  by  his  two  attorneys,  Mr.  Peter  Vaira, 
a  former  U.S.  Attorney  from  Philadelphia,  and  Mr.  Jim  Georges  of 
the  law  firm  of  Vaira,  Backstrom  &  Riley. 
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Mr.  Seide,  I  think  you  are  aware  that  it  is  the  tradition  of  this 
committee  to  hear  testimony  under  oath.  Do  you  have  any  objection 
to  testifying  under  oath? 

Mr.  Seide.  No. 

Mr.  Barton.  You  also  have  the  right  to  be  advised  by  counsel. 
You  have  two  with  you.  So  you  are  in  full  constitutional  exercise 
of  those  rights. 

Would  you  please  rise  and  raise  your  right  hand. 

[Witness  sworn.] 

Mr.  Barton.  Mr.  Seide,  we  will  accept  your  written  statement  for 
the  record  and  ask  you  to  summarize  your  testimony.  I  have  actu- 
ally got  the  clock  set  on  8  minutes.  We  think  it  may  take  a  little 
longer  than  5  minutes  for  you. 

You  may  begin. 

TESTIMONY  OF  CHARLES  SEmE;  ACCOMPANIED  BY  PETER 
VAIRA  AND  JIM  GEORGES,  COUNSEL 

Mr.  Seide.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Charles  Seide.  I  have  been  in  the  health  care  field  for  the 
past  22  or  23  years  since  I  started  pharmacy  school  at  the  age  of 
17  or  18. 

For  the  first  17  years  of  my  career,  I  dealt  in  pharmacy  services 
specifically  to  nursing  home  patients,  otherwise  called  long-term 
care  facilities,  and  for  the  3  years  after  that,  I  got  into  the  Medi- 
care services  and  products,  a  part  of  our  business  at  that  time. 

In  June  of  this  year,  I  entered  a  plea  of  guilty  to  a  3-count  infor- 
mation charging  the  making  of  false  statements,  mail  fraud,  and 
conspiracy,  and  on  September  29,  I  will  be  sentenced  for  those 
crimes  in  the  United  States  District  Court  in  Philadelphia. 

I  am  here  today  to  explain  to  you  how  easy  it  is  and  to  illustrate 
to  you  how  the  system  is  set  up  for  manipulation.  The  system  itself 
is  set  up  for  the  gaming  and  for  exploitation  of  certain  codes  and 
certain  ways  that  HCFA  has  set  up  the  billing  procedures. 

The  product  here  is  called  the  wound  care  kit.  Many  patients  in 
nursing  homes  have  bed  sores.  These  bed  sores,  whether  it  is  in  the 
nursing  home  or  in  the  hospital,  are  started  out  by  not  proper 
movement  of  the  patient  in  the  bed,  and  these  bed  sores  have  to 
be  treated  with  an  application  several  times  a  day  depending  on 
the  physician's  order.  These  sores  have  to  be  treated,  they  have  to 
be  cleaned,  and  they  have  to  be  addressed,  again  as  to  the  physi- 
cian's order,  several  times  a  day. 

I  would  like  to  display  the  wound  kit  and  explain  the  items  in 
the  wound  kit  for  you. 

The  kit  itself  is  not  sterile.  The  items  individually  themselves  in 
the  kit  are  sterile.  What  you  have  are  2  thick  gauze  pads,  or  gauze 
bandages  they  are  called,  4  to  6  individual  gauze  pads,  a  towel 
drape,  a  sterile  drape  where  you  can  place  these  items  once  they 
are  opened  onto,  to  keep  a  sterile  field,  an  aseptic  tape  beak,  it  is 
called,  a  pair  of  non-sterile  gloves  to  remove  the  old  dressing,  a 
pair  of  sterile  gloves  to  put  on  the  new  dressing,  a  waste  bag  and 
a  tie,  and  tape  for  the  application  of  the  final  dressing  to  hold  in 
place. 

Out  of  all  of  these  items,  by  code  under  HCFA,  the  only  things 
that  are  individually  allowed  would  be  these  4  gauze  pads  and  this 
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little  roll  of  tape,  and  they  will  pay  by  individual  code  several  pen- 
nies or  maybe  a  dollar  per  each  one,  maybe  a  dollar  for  the  roll  and 
several  pennies  for  each  gauze  pad,  but  if  you  assemble  the  entire 
kit  here,  all  of  these  items,  and  put  them  into  this  box  and  make 
it  a  kit,  there  is  another  code  that  it  can  be  used  as,  and  the  price 
for  that  varies  anywhere  from  zero  in  some  jurisdictions  to  the  av- 
erage of  $5-  or  $6  in  some  other  jurisdictions,  way  down  to  the 
mother  load  in  Pennsylvania  which  was  $30  for  the  kit. 

The  actual  cost  of  the  items  in  the  kit  was  possibly  a  dollar,  de- 
pending on  the  different  degrees,  and  I  must  say  that  this  is  the 
Cadillac  of  kits.  Of  all  the  kits  when  I  got  into  the  business,  I 
picked  this  kit  originally  because  of  the  fact  that  everything  was 
individually  wrapped,  and  they  are  all  brand  name  items.  There 
are  no  generics  in  here. 

Mr.  Barton.  Mr.  Seide,  is  that  kit  a  prepackaged  kit?  I  mean, 
that  is  a  standard  kit? 

Mr.  Seide.  Yes,  yes.  Prepackaged. 

They  do  make  some  specialty  kits,  also,  if  that  was  needed  or  if 
that  was  wanted. 

As  I  said,  an  examiple  of  this  kit  is  that  because  of  the  way  the 
system  is  set  up,  the  code  that  is  used  for  this  kit  could  have  been 
anywhere  from  zero  in  some  jurisdictions  because  of  the  37  juris- 
dictions that  Medicare  had  broken  up  the  country  into,  and  because 
of  those  jurisdictions,  some  have  paid  nothing,  some  have  paid  $5- 
or  $6,  and  one  up  to  $30  for  that. 

As  a  business  decision,  who  wouldn't  want  to  sell  in  Pennsylva- 
nia these  kits  if  you  can  get  a  $30  turnaround  on  every  kit?  That 
is  one  of  the  ways  I  just  wanted  to  explain  the  way  the  system  in- 
vites manipulation. 

Some  of  my  own  history  is  the  fact  that  I  originally  started  in 
a  business  that  was  in  New  York  and  New  Jersey,  and  most  of  our 
business,  in  fact,  all  of  our  business  was  in  New  York  and  New  Jer- 
sey, 

Doing  these  Medicare  Part  B  seivices  as  an  adjunct  in  the  busi- 
ness, I  started  to  see  from  my  competition  that  my  customers  were 
asking  for  these  wound  care  kits. 

My  own  understanding  was  when  I  started  to  investigate,  there 
were  several  manufacturers,  and  I  found  the  one  that  I  wanted 
through  this,  but  that  manufacturer  explained  to  me  the  fact  that 
one  jurisdiction  did  pay  for  it  and  paid  $30  was  in  Pennsylvania. 

I  had  the  option  at  that  point  because  I  had  to  supply  the  kits 
because  my  customers  wanted  it  and  my  competition  was  already 
supplying  it.  So  I  had  the  option  of  continuing  to  supply,  which  I 
did  in  the  beginning,  and  either  try  to  get  a  few  pennies  out  of  my 
carrier  in  New  Jersey  or  had  the  option  of  moving  down  a  hundred 
miles,  just  going  into  the  next  jurisdiction,  incidentally  which  is 
even  the  same  carrier.  The  same  carrier  did  both  of  my  jurisdic- 
tions, and  individually  in  the  carrier,  he  had  his  own  discrimina- 
tory pricing,  the  fact  that  it  was  $30  in  Pennsylvania  and  he  was 
paying  me  a  dollar  or  $2,  barely  covering  my  cost  in  New  Jersey. 

So,  at  that  point,  the  only  business  decision  I  could  make  was  to 
move  down  that  hundred  miles  and  to  start  to  bill  out  of  Penn- 
sylvania. 
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I  never  went  down  to  Pennsylvania  with  the  intent  of  selling  to 
patients  in  Pennsylvania.  I  went  down  there  with  the  intent  of 
using  my  patients  in  New  York  and  New  Jersey  and  just  changing 
my  own  zip  code  and  going  to  Pennsylvania  and  billing  under  that 
rate  because  it  was  there  and  it  was  a  businessman  decision  at 
that  point  just  to  continue  with  my  own  business  and  to  stay 
afloat. 

I  arrived  in  Pennsylvania  somewhat  behind  the  competition.  I 
was  probably  one  of  the  last  on  the  totem  pole  to  get  down  there. 

The  national  average,  as  I  said,  was  between  $5-  and  $6.  This 
kit  and  all  the  information  and  all  the  items  that  are  inside  of  it 
is  the  Health  Care  Financing  Administration's  version  of  the  De- 
fense Department's  $600  toilet  seat.  That  is  exactly  what  you  are 
looking  at  here.  It  was  just  a  simple  manipulation  of  a  code  and 
the  way  it  can  be  billed  through  the  system. 

My  difficulties  really  began  with  the  authorities  when  I  picked 
this  manufacturer,  and  this  manufacturer  was  the  one  who  really 
educated  my  company  in  the  ways  of  the  manipulation  of  the  codes. 
The  express  purpose  of  this  manufacturer  was  to  take  the  thou- 
sands of  codes  that  HCFA  had  arrived  at,  take  the  37  jurisdictions, 
put  them  up  on  a  board,  and  compare  all  the  codes  and  all  the 
rates  of  payments  for  those  codes,  pick  the  codes  that  were  abusive 
as  far  as  how  much  it  would  cost  to  make  the  product  compared 
to  how  much  it  would  be  for  the  billing,  and  then  they  would  entail 
a  list  of  all  their  dealers  and  let  them  know  the  next  product  to 
take  on. 

The  way  it  was,  it  says  you  started  to  take  the  code,  blow  out 
the  code  until  the  carrier  caught  on,  stop  the  code,  and  by  then, 
they  had  the  next  business  ready  for  you  to  go  into.  It  was  a  simple 
manipulation. 

Neither  the  Health  Care  Financing  Administration  or  the  Medi- 
care carriers  acted  to  stem  this  abuse  even  though  it  was  apparent 
to  them. 

As  an  incentive  to  my  company,  the  manufacturer  also  had  their 
own  representatives.  So  that  for  every  legitimate  sale  that  I  had  in 
my  own  area  in  New  York  and  New  Jersey,  they  would  match  one 
for  one,  effectively  doubling  my  business. 

Again,  this  is  all  legal.  Before  I  set  up  my  corporation  in  Penn- 
sylvania, through  legal  precedent,  my  counsel  had  explained  to  us 
that  to  set  up  that  organization  was  to  have  a  bona  fide  corporation 
in  Pennsylvania,  receive  the  orders  in  Pennsylvania,  and  ship  out 
of  Pennsylvania.  So,  therefore,  I  was  able  to  do  all  the  shipping  and 
all  the  billing  out  of  Pennsylvania  from  around  the  country. 

In  fact,  I  was  inspected  by  the  carrier  in  Pennsylvania  under  uti- 
lization and  review,  and  they  did  a  utilization  review  on  a  million 
dollars  worth  of  billing  of  bandages,  and  the  only  things  that  they 
found  in  that  investigation  was  the  fact  that  I  was  90  kits  off  on 
one  shipping  out  of  tens  of  thousands  and  the  fact  that  the  wording 
on  one  of  my  forms  was  incorrect  according  to  HCFA.  Not  one  word 
was  ever  mentioned  about  the  fact  that  out  of  a  million  dollars,  not 
one  patient  was  in  Pennsylvania,  and  nothing  was  ever  mentioned 
about  the  fact  that  I  had  certain  patients  in  there  that  had  as 
much  as  $85,000  worth  of  bandage  bills  for  wounds.  That  was  not 
even  mentioned. 
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Instead  of  proactively  managing  the  program,  all  they  were  doing 
was  just  reactively  going  back  and  taking  care  of  the  fraud  or  the 
abuse  of  the  program  and  never  managing  the  program  from  the 
first  half. 

The  saddest  part  about  this  probably  is  the  fact  that  it  didn't 
have  to  happen.  The  same  debacle  happened  with  HCFA  in  the 
early  1980's  with  the  nutritional  program.  They  successfully  cor- 
rected that  one  aspect  in  the  early  1980's  by  making  just  2  carriers 
and  uniform  pricing  and  uniform  billing.  The  only  thing  they  did 
was  fix  the  squeaky  wheel  in  the  early  1980's,  and  the  programs 
continued  to  exist,  and  that  is  how  it  continues  now. 

Even  though  they  have  gone  down  from  37  carriers  to  4,  there 
still  is  no  uniform  coding  and  no  uniform  billing  at  this  point  with 
the  4  carriers  either,  and  all  they  have  right  now  is  a  shifting  of 
the  abuse  or  the  gaming  of  the  system  from,  possibly,  products  to 
professional  services.  So  you  really  haven't  attacked  the  core  of  the 
problem.  Whereas,  the  actual  gaming  of  the  system  is  just  shifting 
of  the  emphasis  of  what  to  game  and  what  to  abuse. 

I  would  like  to  thank  the  members  of  the  committee  for  letting 
me  speak,  and  if  you  have  any  questions,  I  would  be  happy  to  an- 
swer them. 

[The  prepared  statement  of  Charles  Seide  follows:] 

Prepared  Statement  of  Charles  Seide 

Mr.  Chairman,  Members  of  the  Committee:  I  appreciate  this  opportunity  to  dis- 
cuss the  serious  problem  of  abuse  and  fraud  in  the  health  care  system. 

My  views  concerning  the  Medicare  Program  are  based  on  approximately  twenty 
years  of  experience  providing  various  health  care  services  to  that  program.  For  most 
of  those  years,  I  was  a  vendor  who  provided  quality  products  and  services  to  the 
health  care  system.  Recently,  however,  as  an  executive  of  a  corporation  providing 
various  health  care  products,  I  exploited  the  system  and  committed  fraud  by  signing 
doctors'  names  to  Certificates  of  Medical  Necessity  ("CMNs")  and  abused  the  billing 
svstem  created  and  monitored  by  the  Health  Care  Finance  Administration 
( 'HCFA").  I  am  deeply  sorry  for  what  I  have  done,  have  admitted  my  guilt,  cooper- 
ated with  the  government  and  will  soon  be  sentenced. 

While  I  cannot  now  in  any  way  justify  what  I  did,  I  wish  to  explain  why  exploi- 
tation of  the  federallv  funded  health  care  system  continues  on  such  a  large  scale. 
In  my  experience,  widespread  abuses  occur  because: 

1.  The  Medicare  Program,  as  administered  by  HCFA,  is  an  environment  which  fos- 

ters exploitation  oy  health  care  providers;  and 

2.  There  are  inadequate  incentives  and  controls  to  induce  any  party  in  the  Medicare 

Program  to  conserve  public  resources. 

Some  background  about  HCFA  will  set  the  stage  for  how  this  exploitation  of  the 
system  takes  place.  HCFA  originally  contracted  with  thirty-seven  (37)  insurance 
companies  designated  as  "Medicare  Carriers"  to  administer  the  Medicare  Program 
in  separate  sections  of  the  country.  For  each  product,  HCFA  developed  the  billing 
procedure  and  the  regular  billing  codes. 

In  turn,  each  Medicare  Carrier  decided  which  code  and  the  rate  of  reimbursement, 
if  any,  it  would  permit  in  its  jurisdiction.  Reimbursement  rates  which  varied  from 
jurisdiction  to  jurisdiction  created  inconsistencies  which  were,  and  continue  to  be, 
exploited  by  companies  selling  products  nationally. 

As  a  hypothetical  example,  ostomy  bags  could  be  covered  in  Illinois  for  $5.00  per 
bag.  At  the  same  time,  New  York  could  cover  the  same  product  and  code  for  $1.25 
or  not  cover  it  at  all. 

This  environment  has  led  providers  to  maximize  thefr  revenues  by  exploiting  car- 
riers that  covered  the  most  items  or  paid  the  highest  rate.  HCFA  was  aware  of  this 
type  of  pricing  problem  since  the  early  1980's  with  respect  to  the  nutritional  supple- 
ments and  accessories.  Yet,  HCFA  developed  no  uniform  protocol  or  pricing  system. 

After  several  years  of  exploitation  by  nealth  care  providers,  with  respect  to  the 
nutritional  codes,  HCFA  reduced  the  number  of  Medicare  Carriers  from  tnirty-seven 
(37)  to  two  (2).  One  responsible  Medicare  Carrier  was  situated  on  the  East  Coast, 


20 


the  other  on  the  West  Coast.  Uniform  codes  and  pricing  systems  were  estabhshed 
for  nutritional  supplements  and  accessories. 

The  knowledge  of  HCFA  and  the  Medicare  Carriers  with  respect  to  the  nutritional 
area  was  not  transferred  to  the  management  of  reimbursement  for  other  goods  and 
services.  The  management  problem  grew  as  Medicare  Part  B  expandea  to  cover 
more  and  more  goods  and  services.  Additionally,  this  growth  created  an  ever-in- 
creasing appetite  to  consume  additional  products  and  services  covered  by  Medicare. 
These  new  products  and  services,  inconsistently  priced  from  jurisdiction  to  jurisdic- 
tion, created  new  opportunities  for  abuse. 

Exploiting  the  system  by  billing  the  Medicare  Carrier  which  provides  the  highest 
rate  of  reimbursement,  does  not  appear,  by  itself,  to  be  illegal.  Before  recommending 
to  the  management  of  my  company  that  it  sell  products  in  other  jurisdictions,  I 
sought  to  ascertain  the  legality  of  such  an  operation  in  Pennsylvania.  I  was  advised 
that  it  would  be  legal  if  the  company  was  established  in  Pennsylvania,  with  a  staff 
and  inventory  with  which  to  ship,  and  orders  actually  were  received  by  telephone 
in  Pennsylvania.  I  also  learned  that  the  government  settled  a  lawsuit  with  a  Califor- 
nia provider  and  expressly  permitted  sales  to  be  received  from  outside  the  bilUng 
jurisdiction  as  long  as  certain  criteria  were  met.  While  it  seemed  silly  to  me  that 
such  inconsistencies  could  exist,  it  was  clear  that  revenue  could  be  maximized  by 
following  my  competition  into  higher  paying  jurisdictions.  Thus,  I  could  sell  kits 
across  tne  United  States  at  Pennsylvania  prices  even  though  the  patient  was  not 
located  in  Pennsvlvania.  This  led  to  the  abuses  I  will  describe  below. 

To  meet  the  demands  of  the  market  we  serviced,  our  company  decided  to  enter 
the  wound  care  kit  market.  The  kits  consist  of  gauze  and  otner  items  required  to 
dress  a  wound.  They  are  sold  primarily  to  Long  Term  Care  Facilities  ("LTCF"),  more 
commonly  known  as  nursing  homes.  Wound  care  kits  are  sold  by  the  vendor  to  the 
patient.  The  CMN  documents  the  medical  necessity  of  this  product  and  is  supposed 
to  support  the  request  for  reimbursement  under  Medicare  Part  B.  The  wound  care 
kits  are  shipped  by  the  vendor  to  the  LTCF  for  use  by  the  patient. 

My  company  established  an  operation  in  Pennsylvania  in  1990.  One  key  fact  made 
this  operation  lucrative:  Pennsylvania  Blue  Shield  ("PBS"),  the  Medicare  Carrier 
which  administered  New  Jersey,  Pennsylvania,  and  parts  of  Maryland  and  Dela- 
ware, had  different  rates  of  reimbursement  for  the  same  product  in  each  jurisdic- 
tion. For  example,  a  wound  .care  kit  in  New  Jersey  paid  at  most  $1.00  to  $2.00.  In 
Pennsylvania,  the  same  kit  and  code  under  the  same  Medicare  Carrier  paid  $30.00. 
My  competition  was  established  in  Pennsylvania  and  was  billing  PBS  at  the  higher 
rate.  I  could  not  compete  effectively  in  a  market  only  100  miles  away  by  continuing 
to  sell  kits  from  our  New  Jersey  location. 
A  manufacturer  from  whom  I  purchased  the  kits  further  educated  me  as  to  the 


turer,  thus  insulating  itself  from  the  need  to  provide  products  and  submit  claims 
to  the  government.  If  each  wound  care  kit  cost  this  "manufacturer"  $2.00  to  make, 
it  would  sell  the  kit  to  a  vendor  provider  like  me  for  $5.00  to  $7.00.  The  vendor 
then  would  bill  Medicare  $30.00.  This  manufacturer  also  had  his  own  sales  rep- 
resentatives who  would  sell  kits.  As  an  inducement,  the  manufacturer  matched  each 
purchase  by  our  company  with  a  sale  by  one  of  its  own  representatives  outside  our 
jurisdiction.  Therefore,  for  each  kit  I  sold,  the  manufacturer  would  have  one  of  his 
representatives  channel  a  sale  of  a  kit  through  me  and  my  company.  This  matching 
program  increased  my  company's  sales  and  bOlings. 

In  addition,  the  manufacturing  company  conducted  its  own  research  and  com- 
pared rates  of  reimbursement  provided  by  each  Medicare  Carrier  for  many  of  the 
thousands  of  products  covered.  The  philosophy  was  to  "sell  until  the  code  was  blown 
out"  to  maximize  the  sales  and  billings  in  a  particular  jurisdiction.  When  HCFA  and 
the  Medicare  Carriers  caught  on,  the  manufacturer  would  advise  us  to  move  to  a 
new  jurisdiction  where  sales  would  be  more  profitable. 

During  the  period  when  I  was  in  the  business,  this  manufacturer  maintained  a 
list  of  new  products  and  jurisdictions  in  reserve  to  be  exploited.  As  an  alternative 
to  starting  new  operations,  this  manufacturer  also  knew  of,  and  had  available  for 
sale,  a  number  of  dormant  vendor  corporations  in  various  jurisdictions.  The  manu- 
facturer had  arrangements  with  various  dealers  and  vendors  to  sell  products,  some- 
times in  the  same  territory.  He  would  advise  operators  of  vendor  corporations  to 
keep  the  business  relatively  small  and  to  be  prepared  to  close  and  move  to  new  op- 
portunities when  the  Medicare  Carriers  finally  acted  to  reduce  abuses  in  their  juris- 
diction. 

My  company's  original  operations  were  in  New  Jersey.  After  establishing  a  new 
operation  in  Pennsylvania  in  1990,  we  opened  another  operation  in  Florida  the  fol- 
lowing year.  We  were  looking  for  additional  new  venues  when  the  government  fi- 
nally discovered  that  a  number  of  CMNs  we  had  submitted  were  fadse.  Had  I  not 
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engaged  in  the  overt  falsification  of  CMNs,  I  doubt  that  our  other  conduct  would 
have  been  scrutinized  or  even  challenged. 

After  several  years  of  abuse,  HCFA  finally  began  to  make  some  structural  and 
procedural  changes.  Point  of  sale  requirements  were  changed  to  location  of  the  bene- 
ficiary. Also,  the  health  care  management  system  was  somewhat  downsized  from 
thirty-seven  (37)  to  four  (4)  Medicare  Carriers  called  DMERCs.  However  uniform 
codes  and  pricing  still  do  not  exist  for  all  products  and  services.  In  my  estimation, 
the  loss  of  public  resources  fi*om  this  inefficiency  far  exceeds  what  is  lost  firom  out- 


I  would  like  to  briefly  discuss  my  second  point,  that  HCFA  has  inadequate  incen- 
tives or  controls  to  cause  anv  party  involved  in  this  system  to  conserve  government 
resources.  First,  vendors,  like  myself,  seek  to  maximize  their  sales  and  revenue. 
Generally,  the  more  product  we  sell,  the  more  profit  we  make.  The  higher  the  profit, 
the  better  the  vendor  feels  about  focusing  its  efforts  to  sell  a  particular  product  in 
a  certain  jurisdiction.  By  submitting  claims  to  the  government,  vendors  also  are 
paid  more  promptly  and  with  less  scrutiny  than  when  they  were  paid  by  nursing 
homes.  LTCFs  that  choose  to  abuse  the  system  have  no  incentive  to  minimize  orders 
under  Medicare.  In  fact,  they  benefit  from  a  higher  volume.  They  are  relieved  of 
purchasing  these  items,  such  as  gauze,  tape  and  creams  for  their  own  account  since 
excess  materials  obtained  under  the  program  can  then  be  used  on  patients  who  do 
not  qualify  for  Medicare  reimbursement. 

In  this  environment,  the  interests  of  the  vendor  and  the  nursing  home  converge. 
Both  want  to  qualify  as  many  patients  as  possible  under  the  HCFA  guidelines. 
Under  this  arrangement,  both  the  nursing  home  (Medicare  Part  A)  and  the  vendor 
(Medicare  Part  B)  bill  the  government.  Both  are  assured  of  handsome  profits. 

Abusive  manufacturers  and  others  stay  in  the  shadows.  They  receive  quick  pay- 
ments for  their  products  and  profit.  By  neither  selling  directly  to  the  government 
or  billing  the  government,  they  are  insulated  from  legal  exposure  and  official  scru- 
tiny. They  buy  and  sell  companies,  make  sales  arrangements  with  various  dealers 
and  vendors  and  identify  new  future  opportunities  to  exploit  should  a  current  prod- 
uct or  jurisdiction  become  unprofitable. 

In  conclusion,  waste,  fi"aua  and  abuse  in  the  Medicare  Program  will  continue  un- 
less these  issues  are  meaningfully  addressed. 

Mr.  Barton.  I  thank  the  gentleman  for  that  testimony. 
The  Chair  is  going  to  recognize  himself  for  the  first  5  minutes 
of  questions. 

Mr.  Vaira.  Mr.  Chairman,  I  want  to  point  out  one  thing  before 
it  goes  any  further.  This  counsel  was  not  the  counsel  that  advised 
him  to  go  to  Pennsylvania  and  start  up.  I  want  to  make  that  clear. 

Mr.  Barton.  We  understand  that. 

We  would  also  like  the  members  of  the  committee  and  the  audi- 
ence to  know  that  this  gentleman  volunteered  to  testify  which  is 
something  that  he  did  not  have  to  do.  So  we  appreciate  that. 

Mr.  Seide,  I  want  to  make  sure  that  I  understand  the  situation 
here.  This  particular  product  is  a  legsd  product.  You  sold  it  legally. 
What  you  did  was  pick  the  jurisdiction  in  which  the  highest  price 
for  resale  was  available  and  moved  to  that  jurisdiction,  i.e.,  the 
State  of  Pennsylvania,  because  under  current  law,  providers  are  al- 
lowed to  use  as  the  base  price  the  price  that  is  allowed  in  that  ju- 
risdiction. 

Mr.  Seide.  Right,  at  that  time. 

Mr.  Barton.  At  that  time. 

Mr.  Seide.  Right. 

Mr.  Barton.  But  you  never  sold  in  Pennsylvania. 

Mr.  Seide.  Never,  and  through  the  utilization  review,  nothing 
was  even  said  about  that. 

Mr.  Barton.  On  these  jurisdictions,  is  HCFA  set  up  so  that  each 
State  is  a  jurisdiction? 

Mr.  Seide.  No.  HCFA  awarded  at  that  time  37  contracts.  So  that, 
one  carrier,  such  as  the  one  from  Pennsylvania,  actually  had  sev- 
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eral  districts.  They  carried  New  Jersey,  Pennsylvania,  and  parts  of 
Delaware  and  Maryland. 

Mr.  Barton.  Who  initially  reviews  or  approves  the  prices  within 
a  jurisdiction? 

Mr.  Seide.  The  carrier. 

Mr.  Barton.  The  carrier  does? 

Mr.  Seide.  HCFA  will  establish  all  the  codes,  and  it  is  up  to  each 
individual  carrier  to  discuss  and  to  decide  on  what  the  policies  and 
procedures  will  be  and  the  ultimate  reimbursement. 

Mr.  Barton.  Again,  under  current  law,  HCFA  does  not  establish 
or  review  the  price. 

Mr.  Seide.  Right. 

Mr.  Barton.  HCFA  doesn't  compare  the  37  regions  and  say  in 
Pennsylvania  they  are  charging  $30  for  this,  but  in  California  they 
are  charging  $15.  They  don't  do  that. 

Mr.  Seide.  No.  Only  the  vendors  do  that. 

Mr.  Barton.  The  claims  that  you  submitted,  how  many  times 
were  they  reviewed,  and  if  they  were  reviewed  at  all,  what  for 
other  than  typographical  errors? 

Mr.  Seide.  From  my  own  business  you  mean? 

Mr.  Barton.  Yes,  sir. 

Mr.  Seide.  Well,  from  my  own  business,  we  had  them  reviewed 
at  least  before  it  was  shipped,  before  it  was  packed,  and  then, 
again,  the  computer  scanning  because  the  computer  did  the  billing. 
So,  anything  that  was  left  out,  the  computer  scanned  at  the  end, 
also. 

Do  you  mean  what  Government  agency  checked  it  out?  Oh,  just 
the  carrier.  Excuse  me. 

Mr.  Barton.  So  HCFA  never  reviewed  your  claims  at  all. 

Mr.  Seide.  No.  HCFA  only  got  involved,  to  my  understanding, 
and  I  was  also  part  of  the  lobbying  group  at  that  point  for  the  man- 
ufacturers, when  a  code  was  so  abused  that  it  caused  a  lot  of  flack, 
obviously. 

Mr.  Barton.  You  may  not  want  to  answer  this  question,  and  I 
don't  think  you  have  to,  but  what  you  have  just  discussed  was  to- 
tally legal.  So  what  did  you  do  that  resulted  in  your  conviction,  if 
you  would  care  to  comment  on  that? 

Mr.  Seide.  Sure.  Well,  I  have  no  problem  in  telling  you.  What 
I  did  was  I  made  the  worst  decision  that  I  could  have  made  in  my 
life.  It  was  that  I  gave  into  pressures  of  my  own  company,  and  I 
took  some  shortcuts. 

We  had  sent  out  letters  of  permission  which  are  called  Certifi- 
cates of  Medical  Necessity  that  the  physician  has  to  fill  out.  We 
had  most  of  those  filled  out.  It  is  a  long  process  because  you  have 
to  mail  them  out,  and  by  the  time  you  get  them  back,  it  could  take 
months,  and  meanwhile,  you  are  providing  a  product  and  you  are 
not  getting  paid.  That  had  all  been  done  for  the  most  part. 

Again,  as  I  said,  when  I  was  inspected  by  the  carrier,  they  told 
me  that  one  of  the  statements  on  my  forms  was  incorrect,  which 
meant  I  had  to  redo  all  my  forms,  send  them  all  out  to  physicians 
again,  stop  my  billing  and  my  cash  flow,  and  at  that  point,  I  made 
the  wrong  decision  of  saying  I  knew  that  the  business  would  not 
exist  if  I  was  to  stop  billing  for  6  or  8  more  months  waiting  for  the 
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CMNs  to  come  back  in,  and  I  made  the  mistake  of  signing  those 
again  just  to  continue  the  billing.  I  forged  those  documents. 

Mr.  Barton.  Was  this  kit  the  only  product  that  you  sold,  or  you 
sold  other  products,  also? 

Mr.  Seide.  From  this  company? 

Mr.  Barton.  Yes,  sir. 

Mr.  Seide.  From  this  company,  all  we  sold  were  these  kits. 
Mr.  Barton.  So  this  one  kit. 
Mr.  Seide.  Yes. 

My  original  business  that  was  up  in  New  York  and  New  Jersey, 
though,  we  did  do  nutritional  services  and  other  items. 

Mr.  Barton.  When  you  sold  this  kit  that  actually  cost  approxi- 
mately a  dollar  and  you  sold  it  for  $30  to  your  vendors,  what  would 
the  Medicare  patient  ultimately  be  billed  for  that  kit? 

Mr.  Seide.  It  was  $30  per  kit. 

Mr.  Barton.  So  there  was  not  a  markup  on  this  $30. 
Mr.  Seide.  I  just  charged  the  allowable.  This  was  the  allowable 
that  was  published  by  the  carrier. 
Mr.  Barton.  My  time  has  expired. 

I  would  now  recognize  Mr.  Wyden  of  Oregon  for  5  minutes. 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Seide.  This  is  helpful, 
and  what  you  have  essentially  done  is  allow  us  to  pick  up  some  of 
the  trade  secrets  of  how  you  exploit  this  program,  and  it  is  very 
helpful  to  have  this  information. 

You  said  that  the  Health  Care  Financing  Administration  has 
changed  the  rules  since  your  case  was  prosecuted,  particularly  as 
it  relates  to  the  gaming  of  the  system  through  dummy  corporations 
that,  in  effect,  allow  for  billing  at  comparatively  high  rates  in  cer- 
tain places.  Do  you  think  that  the  rules  now,  given  these  changes 
that  you  point  out,  are  an  adequate  deterrent? 

Mr.  Seide.  Not  at  all. 

Mr.  Wyden.  What  are  the  gaps  now  in  your  opinion  that  would 
still  allow  people  who  have  the  expertise  to  fleece  the  program? 

Mr.  Seide.  Creating  a  dummy  corporation,  I  am  sure  is  not 
something  that  can  be  out-thought.  Even  if  you  disbar  someone 
from  the  program,  they  have  other  interests  and  other  people  that 
will  take  it  on  in  their  name.  So  I  don't  think  you  can  effectively 
control  those  corporations  by  just  keeping  track  of  the  people's 
names  because  they  have  all  sorts  of  aliases  and  friends  and  people 
who  work  for  them  and  with  them  and  put  the  companies  in  those 
names. 

Also,  even  with  the  4  carriers,  you  still  don't  have  uniform  pric- 
ing and  coding.  The  basic  problem  is  the  fact  that  you  are  trying 
to  regulate  so  many  different  parts  of  what  someone  is  going  to  do 
to  get  the  service  that  you  are  regulating  yourself  out  of  a  business, 
really.  The  idea  for  you  would  be  to  just  say  here  is  the  money  to 
the  health  care  provider,  and  then  let  the  health  care  provider  go 
out  and  use  competitive  forces  to  get  the  product  themselves  in- 
stead of  you  telling  every  single  person  to  turn  right,  turn  left,  put 
it  up,  put  it  down,  and  educate  them  in  every  single  possible  way 
because  that  is  how  they  abuse  it. 

Mr.  Wyden.  I  ran  a  senior  citizens  group  for  a  lot  of  years  before 
I  came  to  Congress,  and  we  found,  for  example,  that  a  lot  of  un- 
scrupulous operators  would  game  the  system  through  falsifying 
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these  Certificates  of  Medical  Necessity  in  effect,  trying  to  create  a 
case  for  a  service  or  a  product  where  there  wasn't  any.  Do  you 
think  that  this  is  still  a  problem? 
Mr.  Seide.  Definitely. 

Mr.  Wyden.  In  what  way  are  these  kinds  of  Certificates  of  Medi- 
cal Necessity  now  gamed  and  exploited? 

Mr.  Seide.  Well,  the  same  way.  For  the  unscrupulous  provider 
who  is  just  trying  to  game  it  and  make  a  quick  buck  and  run,  there 
is  still  nothing  to  stop  him  from  signing  those  things,  and  by  the 
time  anyone  catches  up  to  him,  he  will  be  in  another  State  with 
another  name  and  doing  another  business. 

Mr.  Wyden.  It  seems  that  the  cops  on  the  beat  are  being  re- 
duced. The  Inspector  General's  budget,  for  example,  my  colleagues 
in  the  Majority  proposed  a  significant  cut,  something  in  the  vicinity 
of  7  percent.  What  message  do  you  think  this  sends  to  people  who 
are  trying  to  exploit  this  program? 

My  concern  with  the  history  of  this  program  is  that  bad  guys  are 
consistently  ahead  of  the  cops.  They  constantly  find  new  ways  to 
rip  off  the  program. 

What  do  you  think  the  message  on  the  street  is  going  to  be  if 
people  see  that  the  cops  on  the  beat  are  being  reduced? 

Mr.  Seide.  Well,  I  believe  that  if  by  reducing  the  cops  on  the 
beat,  as  you  say,  without  having  other  programs  to  supplement 
them,  it  might  have  that  message,  but  I  believe  that  if  the  system 
itself  is  changed  in  conjunction  with  cutting  back  that  staff,  I  be- 
lieve it  fundamentally  would  change  the  whole  program,  and  it  will 
send  them  right  back  to  the  drawing  board. 

Mr.  Wyden.  The  last  question  for  this  round,  I  proposed  in  my 
opening  statement  a  number  of  very  specific  changes,  the  most  im- 
portant of  which  I  think  is  that  when  we  have  people  who  rip  off 
the  program,  they  ought  to  be  permanently  debarred.  What  is  your 
sense  of  what  kind  of  message  that  would  send? 

You  have  told  us  now  that  there  are  big  sums  of  money.  People 
can  take  advantage  of  the  program  with  relative  ease.  What  hap- 
pens if  the  message  goes  out  that  they  are  going  to  be  permanently 
booted  out  of  the  program? 

Mr.  Seide.  Again,  I  believe  that  they  will  have  other  people  that 
they  could  utilize  their  names.  I  don't  know  if  it  is  going  to  be  the 
deterrent  that  you  are  really  seeking  because  these  are  real  fraud 
artists  that  you  are  talking  about,  and  disbarring  them  by  them- 
selves is  not  the  deterrent  I  believe  that  you  think  it  is. 

Mr.  Wyden.  What  if  they  go  to  jail  for  a  long  period  of  time? 

Mr.  Seide.  That  is  different. 

Mr.  Wyden.  So  jail  would  be  first? 

Mr.  Seide.  Probably. 

Mr.  Wyden.  Monetary  penalties  would  be  a  second? 

Mr.  Seide.  Right. 

Mr.  Wyden.  What  is  third? 

Mr.  Seide.  And  the  permanent  disbarment. 

Mr.  Wyden.  And  permanent  disbarment. 

You  have  been  very  helpful,  and  again,  you  have  essentially 
taken  on  the  status  of  an  expert  witness.  I  will  make  sure  that  jail 
becomes  a  prominent  feature,  and  I  thank  you. 

Mr.  Barton.  I  thank  the  gentleman  from  Oregon, 
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Before  I  recognize  Dr.  Cobum,  was  any  attempt  ever  made  by 
HCFA?  I  mean,  were  they  aware  of  what  was  going  on  and  they 
just  ignored  it  where  you  picked  the  jurisdiction  that  had  the  high- 
est reimbursement  rate? 

Mr.  Seide.  No,  they  didn't  ignore  it.  It  was  just  that  they  were 
so  slow  to  act  on  it  that  there  were  actually  2  or  3  years  of  continu- 
ous building  until  something  was  done. 

Mr.  Barton.  It  was  2  or  3  years? 

Mr.  Seide.  Right. 

Mr.  Barton.  The  Chair  would  now  recognize  the  gentleman  from 
Oklahoma,  Mr.  Cobum. 

Mr.  COBURN.  Mr.  Seide,  is  it  as  easy  to  exploit  private  carriers 
and  private  insurance  as  it  is  to  exploit  HCFA  or  the  Medicare  sys- 
tem? 

Mr.  Seide.  I  don't  think  so,  only  because  even  though  the  private 
carriers  still  use  the  basic  coding  that  HCFA  uses  and  the  Medi- 
care uses,  actually  the  type  of  client  that  uses  that  service,  though, 
is  much  more  aware  of  what  could  be  fraud  and  abusive  unless  the 
private  carriers  know  because  that  person  is  pajdng  their  premium. 

Mr.  COBURN.  So  you  are  sajdng  the  individual  purchaser  is  con- 
nected to  the  cost  of  the  service. 

Mr.  Seide.  Yes.  For  that  reason,  I  don't  believe  it  is  as  easy  to 
defraud  them. 

Mr.  CoBURN.  I  want  to  just  reemphasize  and  make  sure  I  under- 
stood what  you  just  said.  You  did  undergo  a  utilization  review. 
Mr.  Seide.  Yes. 

Mr.  COBURN.  You  did  have  the  same  carrier  that  was  one  of  the 
regional  providers  for  Medicare  who  reimbursed  you  in  New  Jersey 
and  then  reimbursed  you  again  in  Philadelphia  at  a  30-fold  dif- 
ferent rate  

Mr.  Seide.  Right. 

Mr.  COBURN.  [continuing]  for  the  same  service  going  to  the  exact 
same  recipients. 
Mr.  Seide.  Exactly. 

Mr.  COBURN.  This  was  over  what  period  of  time? 

Mr.  Seide.  In  my  own  case,  it  must  have  been  for  about  2  years, 
2V2  years,  but  as  I  say,  I  was  late  into  the  program,  and  my  com- 
petition was  doing  it  for  at  least  a  year  before  that. 

Mr.  COBURN.  I  don't  want  you  to  answer  this  directly,  but  I 
would  like  for  you  to  submit  it  in  writing  to  me.  It  is  to  inform  me 
of  who  that  carrier  was.  I  don't  want  that  to  become  public  testi- 
mony at  this  time,  but  I  would  like  very  much  to  know  that. 

Mr.  Seide.  Definitely. 

Mr.  COBURN.  How  many  different  services  are  you  aware  of  as 
a  former  provider  in  the  health  care  field  that  are  routinely  a  high 
number  of  consumption  items  that  are  priced  differently  through- 
out this  country  and  that  are  presently  being  gamed? 

Mr.  Seide.  Well,  agadn,  before  the  4  carriers,  they  are  not  being 
gamed  as  much  anymore.  They  are  still  not  uniform,  but  the  high- 
est ticket  items  are  the  ones  that  are  abused.  It  would  be  decubitus 
mattresses  and  a  lot  of  orthotics,  especially  expensive  orthotics,  be- 
cause even  though  they  were  based  on  prices  that  were  done,  I 
would  say,  years  ago  with  new  manufacturing  techniques  and  with 
the  plastics  that  are  available  now,  they  can  manufacture  those 
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same  orthotics  at  a  fraction  of  the  cost.  So,  at  this  point,  that 
orthotic,  you  are  getting  the  old  rate  that  used  to  be  for  diecasting 
in  metal  now  as  you  are  doing  in  plastic, 

Mr.  COBURN.  Selling  the  same  orthotic,  again,  maybe  3  months 
later  because  they  can  t  particularly  find  it? 

Mr.  Seide.  I  think  the  requirement  is  no  more  than  6  months  or 
a  year.  I  am  not  sure. 

Mr,  COBURN.  So,  in  your  mind,  it  would  be  feasible  that  some- 
body could  game  the  system  by  supplying  the  orthotic  every  6 
months. 

Mr.  Seide.  Definitely. 

Mr.  COBURN.  Female  cath  kits  is  the  same  thing,  we  all  know. 

Mr.  Seide.  Again,  those  are  pursuant  to  a  doctoi^s  order,  espe- 
cially a  cath  kit,  because  that  would  be  a  straight  cath. 

Mr.  COBURN.  Right,  but  the  point  is  the  Certificates  of  Medical 
Necessity,  those  are  forged  daily. 

Mr.  Seide.  Right. 

Mr.  COBURN.  I  want  to  ask  you  another  question.  Of  the  doctors 
who  sent  you  back  Certificates  of  Medical  Necessities,  do  you  think 
they  read  that? 

Mr.  Seide.  Some  did,  and  some  didn't.  The  preponderance  of  the 
physicians  did  not. 
Mr.  COBURN.  They  just  signed  it. 
Mr.  Seide.  Just  signed  it. 

Mr.  COBURN.  So  here  is  a  document  that  is  allowing  you  to  bill 
Medicare.  The  responsibility  has  been  placed  on  the  physician,  and 
it  is  your  testimony  that  you  feel  the  majority  of  physicians  don't 
even  read  it. 

Mr.  Seide.  Yes,  definitely. 

I  have  been  in  long-term  care  for  such  a  long  time.  I  have  seen 
the  physicians  as  they  get  accosted  by  the  nurse  that  is  on  that  sta- 
tion. The  amount  of  writing  that  goes  on,  there  is  no  way  the  doc- 
tor can  sit  there  and  read  every  single  thing. 

Mr.  COBURN.  I  want  to  ask  you  one  other  thing.  You  are  saying 
that  the  cost  for  a  set  of  sterile  gloves  and  everything  else  in  that 
kit,  your  cost  for  that  was  less  than  a  dollar. 

Mr.  Seide.  I  am  going  by  the  IG  on  the  manufacturer's  cost,  and 
the  IG  informed  me  that  it  was  about  a  dollar. 

Mr.  COBURN.  The  manufacturer's  cost. 

Mr.  Seide.  The  manufacturer's  cost. 

During  my  experience,  the  manufacturer  had  told  me  other  num- 
bers of  approximately  about  $2-,  $2.50,  but  I  think  that  is  high.  I 
think  the  IG  is  correct.  In  volume  purchases,  the  actual  cost 
shouldn't  be  more  than  a  dollar  or  so. 

Mr.  CoBURN.  Cost  to  manufacturer. 

Mr.  Seide.  Cost  to  manufacturer. 

Mr.  COBURN.  Not  the  cost  for  the  manufacturer  to  just  make  and 
then  turn  it  around. 
Mr.  Seide.  No,  not  the  overhead,  et  cetera. 

Mr.  COBURN.  Again,  I  want  to  thank  you  for  your  testimony  and 
the  fact  that  you  are  here  voluntarily. 

Mr.  Chairman,  I  yield  back  the  remainder  of  my  time. 

Mr.  Barton.  The  Chair  would  like  to  just  announce  that  any  in- 
formation even  submitted  in  writing  is  going  to  become  a  part  of 
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the  public  record.  So  there  may  be  some  questions.  There  is  a  pend- 
ing investigation  going  on  that  some  questions  may  not  be  an- 
swered in  order  not  to  compromise  the  pending  investigation. 

The  Chair  would  recognize  the  gentleman  from  Pennsylvania, 
Mr.  Klink. 

Mr.  Klink.  Thank  you. 

Mr,  Seide,  I  am  an  inquisitive  sort,  and  let  me  just  try  to  figure 
out  a  couple  of  things.  When  did  you  do  all  of  this  activity  back  in 
my  home  State  of  Pennsylvania? 

Mr.  Seide.  Probably  1990  through  1992  or  1993. 

Mr.  Klink.  It  was  1990  through  1992  or  1993. 

Mr.  Seide.  Right. 

Mr.  Klink.  One  of  the  reasons  I  am  asking  is  I  have  something 
here  on  these  kits  that  said  that  in  August  of  1991,  HCFA  recog- 
nized that  Pennsylvania  Blue  Cross  were  making  substantial  over- 
payments on  the  code  for  the  wound  care  kits.  Does  that  seem  to 
coincide  with  your  information? 

Mr.  Seide.  Yes. 

Mr.  Klink.  From  1986  to  August  of  1991,  Pennsylvania  Blue 
Shield  was  paying  $30  per  kit.  HCFA  could  not  recoup  the  overpay- 
ments since  their  manual  instructions  were  not  clear  on  what  the 
charges  should  have  been. 

It  says  here  in  the  fall  of  1991  the  price  of  the  wound  care  kits 
changed  to  $8  per  kit.  Does  that  coincide  with  your  information? 

Mr.  Seide.  I  believe  so,  but  there  was  a  lawsuit,  I  believe,  at  that 
point.  I  don't  remember  all  the  details,  but  there  was  a  lawsuit 
that  went  back,  and  I  think  the  lawsuit  forced  HCFA  to  pay  back 
the  difference  for  all  the  old  kits  that  were  not  paid  yet. 

Mr.  Klink.  In  1991,  these  wound  care  kits,  the  amount  paid  out 
has  dropped  dramatically,  from  almost  $75  million  in  1991  to  $1.1 
million  in  1992,  and  1993,  the  first  year  of  the  Clinton  administra- 
tion, it  went  down  to  zero.  Does  that  coincide? 

Mr.  Seide.  I  don't  know  if  it  went  down  to  zero.  I  mean,  I  know 
there  are  companies  that  are  still  doing  it  now.  So  I  don't  under- 
stand how  

Mr.  Kliisik.  So  that  is  your  belief  that  companies  are  still  doing 
it  now. 
Mr.  Seide.  Yes. 

Mr.  Klink.  Let  me  ask  another  question  so  I  can  understand 
where  you  are  coming  from.  At  what  point  in  time,  as  we  might 
say,  did  you  find  Grod?  When  did  you  come  to  the  side  of  truth, 
righteousness,  and  the  American  way? 

Mr.  Seide.  During  the  investigation  by  the  IG,  at  one  point  I  just 
felt  that  I  couldn't  go  on,  and  I  went  to  my  counsel.  It  was  a  civil 
suit  at  that  time,  and  as  the  investigation  went  on,  it  was  after 
over  a  year's  worth  of  investigation  of  subpoenas  and  cooperation 
that  I  went  to  my  own  counsel  and  said,  "Listen,  I  know  this  is 
what  I  did,  and  I  want  to  be  able  to  go  to  the  Grovemment  and  just 
work  it  out  for  me  so  that  I  can  fess  up  to  what  happened  that  I 
know  that  I  did,"  and  through  that,  I  worked  with  the  Government 
after  that.  It  was  in  August  of  1993,  I  think. 

Mr.  Klink.  August  of  1993? 

Mr.  Seide.  Or  was  it  earlier?  August  of  1993,  yes. 
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Mr.  Klink.  So  this  was  on  your  conscience.  You  were  dealing 
with  it.  You  had  been  caught. 
Mr.  Seide.  Right. 

Mr.  Klink.  You  said,  "I  am  going  to  come  forward." 

Mr.  Seide.  Let  me  just  reiterate  that  I  spent  17  years  of  doing 
pharmacy  work,  and  I  must  say  it  became  the  standard  for  a  lot 
of  the  long-term  care  pharmacies  in  the  country.  That  was  my 
background.  The  3  years  to  me  was  more  of  an  anomaly,  and  what 
I  did  just  wore  down  on  me  from  that. 

Mr.  Klink.  So  what  took  you  over  the  dark  side  was  the  ability 
that  you  saw  these  openings  in  the  system, 

Mr.  Seide.  Right,  and  the  association  with  the  manufacturer  that 
they  just  made  like  a  speeding  locomotive.  Wound  kits  was  just  the 
beginning.  I  mean  ,  they  were  working  on  the  next  10  codes. 

Mr.  Klink.  Do  you  have  any  idea  how  much  money  you  person- 
ally defrauded  from  the  Medicare  system? 

Mr.  Seide.  Our  company,  the  numbers,  the  amount  is  over  a  mil- 
lion dollars  for  sure,  and  that  still  is  to  be  decided,  though,  in  my 
case,  but  the  Government  has  been  made  whole  already,  though, 
for  the  entire  estimated  loss.  The  Government  had  been  made 
whole. 

Mr.  Klink.  How  did  that  occur? 

Mr.  Seide.  Through  the  company  that  I  worked  for  and  did  this 
with,  they  settled  on  a  civil  action. 

Mr.  Klink.  Do  you  know  what  the  total  amount  of  that  settle- 
ment was? 

Mr.  Seide.  I  am  not  really  sure. 

Mr.  Klink.  You  do  think  the  Government  has  been  made  whole? 

Mr.  Seide.  I  know  they  have  been  made  v/hole. 

Mr.  Klink.  I  understand  these  actions  have  been  taken,  and  I 
want  to  ask  you  again  if  you  concur  and  how  much  further  we  need 
to  go  here. 

HCFA  has  revised  their  manual  instructions  for  the  use  of  sur- 
gical dressings  and  wound  care  kits.  All  bills  for  surgical  dressings 
and  durable  medical  equipment  are  now  being  paid  by  just  4  re- 
gional carriers  who  concentrate  solely  on  these  bills,  and  the  belief 
is  that  this  new  arrangement  cures  the  practice  of  carrier  shopping 
where  suppliers  previously  located  their  businesses  in  the  service 
area  of  the  highest-pajdng  carriers  you  said  you  did  in  Pennsylva- 
nia. The  4  carriers  replaced  the  30-plus  carriers  for  which  DME 
claims  were  a  very  small  portion  of  their  business.  Finally,  the  pay- 
ments would  be  more  consistent  across  the  Nation  because  the  re- 
gional carriers  are  using  virtually  identical  coverage  policy  to  pay 
the  DME  claims. 

Do  you  agree  with  those  things?  Have  we  gone  far  enough?  How 
much  further  do  we  need  to  go  to  correct  these  problems? 

Mr.  Seide.  My  own  belief  is  that  that  is  a  great  start,  but  what 
you  have  done,  though,  you  have  stemmed  the  flow  on  the  product. 
I  believe  now  the  entire  shifting  has  gone  over  to  professional  serv- 
ices instead,  and  they  are  abusing  those.  You  haven't  attacked  the 
core  problem,  the  fact  that  you  are  not  letting  competition  in  the 
market.  You  are  not  running  it  as  a  business,  but  what  you  have 
done  is  you  have  shifted  where  the  abuse  is  coming  from  now,  from 
the  product  to  professional  services. 
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Mr.  Klink.  Mr.  Seide,  thank  you  for  being  forthright. 
Mr.  Seide.  Thank  you. 

Mr.  Barton.  The  gentleman's  time  has  expired. 

The  Chair  would  indicate  that  my  staff  says  that  it  took  8  years 
for  HCFA  to  remedy  this  particular  problem  from  the  time  they 
knew  of  it,  8  years,  but  it  has  been  remedied  now. 

The  Chair  recognizes  Mr.  Hastert  of  Illinois. 

Mr.  Hastert.  I  thank  the  Chairman. 

This  was  just  one  product.  Did  you  specialize  in  that  one  prod- 
uct? 

Mr.  Seide.  No,  no. 

Mr.  Hastert.  What  other  products  did  you  do? 

Mr.  Seide.  We  were  in  the  business  of  doing  nutritional  supple- 
ments and  other  prosthetics  and  orthotic  items. 

Mr.  Hastert.  Did  you  game  the  market  in  those  items  as  well? 

Mr.  Seide.  No,  no.  Those  we  did  in  our  own  region,  and  that  was 
for  our  own  regular  customers. 

Mr.  Hastert.  You  talked  about  mattresses.  Are  you  referring  to 
those  egg-crate  mattresses? 

Mr.  Seide.  No.  These  were  special  decubitus  mattresses  that  the 
manufacturer  that  I  dealt  with  was  building  at  a  very,  very  cheap 
rate,  so  that  you  could  then  get  as  much  as  a  thousand  dollars  for 
a  mattress  or  $700  for  a  mattress  that  would  cost  you  about  a  hun- 
dred dollars,  and  again,  there  were  several  localities  in  Pennsylva- 
nia and  I  believe  even  in  Illinois  that  paid  a  very  good  rate  for  it, 
and  they  were  telling  us  to  set  up  corporations  in  those  States  to 
start  doing  that. 

The  other  service  that  we  did  do  those,  we  did  go  to  Florida. 
When  we  were  doing  wound  care,  we  were  told  about  it. 
Mr.  Hastert.  What  kind  of  care? 

Mr.  Seide.  For  incontinence  care  in  Florida,  there  were  some 
abusive  rates  in  Florida  for  certain  of  the  components  of  inconti- 
nence care.  That  was  the  other  service  that  we  did  go  into. 

Mr.  Hastert.  So  the  only  misuse  of  the  system  is  that  you  were 
selling  this  out  of  a  different  region  to  match  what  the  prices  were. 

Mr.  Seide.  Right.  They  went  by  the  provider's  zip  code  instead 
of  the  beneficiaries,  which  has  been  changed  now. 

Mr.  Hastert.  But  the  fact  was  that  they  were  still  paying  those 
prices. 

Mr.  Seide.  Right.  There  was  still  no  uniform  pricing  and  no  uni- 
form coding. 
Mr.  Hastert.  Even  to  this  day? 

Mr.  Seide.  No,  not  as  bad  because  there  are  only  4  carriers.  So 
they  are  much  more  in  line,  but  they  are  still  not  uniform. 

Mr.  Hastert.  You  are  just  a  provider  of  equipment  and  mate- 
rials. 

Mr.  Seide.  Right. 

Mr.  Hastert.  The  providers  of  services  are  still  out  there.  Are 
there  varying  rates  there,  also? 

Mr.  Seide.  That  is  not  as  much  the  varying  rates  as  far  as  the 
fact  as  they  are  trying  to  put  unnecessary  services  on  professional 
services  on  to  patients  that  physicians  and  patients  will  agree  to 
and  sign  for.  They  are  trying  to  push  a  particular  professional  serv- 
ice. 


93-726  -  95  -  2 


30 


Mr.  Hastert.  They  meaning  who? 

Mr.  Seide.  At  this  point,  again,  it  is  legal. 

Mr.  Hastert.  You  said  they.  You  used  the  word  "they." 

Mr.  Seide.  It  can  be  anywhere  from  vendors  to  actual  large  nurs- 
ing home  chains. 

Mr.  Hastert.  Sometimes  they  do  that  under  the  auspices  of  cer- 
tainly better  care  for  the  patient,  right? 

Mr.  Seide.  Right.  Yes. 

Mr.  Hastert.  What  is  the  determinant  or  issue  out  there  that 
should  determine  whether  these  things  should  be  done  or  shouldn't 
be  done? 

Mr.  Seide.  You  mean  from  a  regulatory  aspect  or  from  a  medical 
aspect? 
Mr.  Hastert,  Well,  both. 

Mr.  Seide.  Medical,  I  would  never  presume  to  make  a  decision 
on,  but  from  regulatory,  again,  I  am  a  firm  believer  in  that  you 
should  be  bundling  that  service  so  that  the  ultimate  provider  gets 
a  certain  amount,  and  it  is  up  to  him  to  use  competition  on  the 
vendors  to  get  the  best  cost-effective  way  to  do  it. 

Mr.  Hastert.  So  bid  it  out  and  get  the  best  price? 

Mr.  Seide.  Exactly. 

Mr.  Hastert.  Not  guarantee  a  price. 

Mr.  Seide.  Right. 

Mr.  Hastert.  Then  on  the  medical  side  of  these  services,  of  pro- 
viding these  services,  do  you  think  that  there  has  been  or  is  fraud 
from  time  to  time? 

Mr.  Seide.  I  am  sure  there  is.  I  don't  really  know  that  much 
about  it,  to  be  honest  with  you. 

Mr.  Hastert.  We  will  not  talk  about  that,  then. 

You  were  selling  services  in  Illinois? 

Mr.  Seide.  No. 

Mr.  Hastert.  No,  but  you  did  move  to  Florida? 
Mr.  Seide.  Yes. 

Mr.  Hastert.  If  there  was  opportunity  to  sell,  you  could  have 
moved  to  Illinois? 

Mr.  Seide.  In  fact,  my  manufacturer  had  a  dummy  corporation 
in  Illinois,  and  in  case  Pennsylvania  stopped  paying  fast  enough, 
he  said  I  could  set  up  shop  in  Illinois.  It  never  got  to  that  point, 
luckily. 

Mr.  Hastert.  So  Illinois  is  paying  an  exorbitant  amount? 

Mr.  Seide.  I  believe  they  were  paying  about  $12  for  the  kit.  I  am 
not  sure,  but  that  just  sticks  in  my  head. 

Mr.  Hastert.  This  is  just  one  kit.  This  is  just  one  thing. 

Mr.  Seide.  Let  me  explain.  This  kit  that  was  $30,  again,  if  the 
patient  had  2  or  3  sores,  3  times  a  day,  that  was  9  kits  a  day  at 
$30  a  kit.  It  was  1  kit  per  application.  So  that  is  why  these  bills 
are  massed  to  where  we  had  patients  that  were  billing  out  $80,000 
worth  of  bandages. 

Mr.  Hastert.  That  is  one  product.  I  am  sure  there  are  other 
products  out  there  or  pharmaceuticals  or  services. 

Mr.  Seide.  Pharmaceuticals  are  really  well  controlled.  Luckily, 
pharmaceuticals  have  an  average  wholesale  price  that  are  pub- 
lished, and  HCFA  goes  by  that.  So  you  can't  abuse  that,  really. 
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Mr.  Hastert.  So  these  products  could  have  an  average  wholesale 
price  that  was  published  as  well? 

Mr.  Seide.  Definitely.  If  you  could  arrange  for  that  to  happen  be- 
cause it  is  so  varied,  that  would  have  held  it,  but  I  don't  know  if 
that  would  have  been  physically  possible  to  find  an  average  whole- 
sale price. 

Mr.  Hastert.  To  wind  this  up,  I  think  something  you  said  was 
very  enlightening.  If  you  went  out  into  the  private  sector  and  bid 
prices  out  to  be  competitive,  you  would  have  circumvented  this 
whole  situation. 

Mr.  Seide.  The  whole  situation,  and  that  is  what  I  am  trying  to 
say.  If  you  bundle  the  services,  I  know  it  works  only  because  it 
works  for  us  in  pharmacy  in  New  York.  That  is  the  only  reason  I 
know  it  works. 

Mr.  Hastert.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Barton.  Thank  you,  Mr.  Hastert. 

The  Chair  recognizes  Ms.  Eshoo. 

Ms.  Eshoo.  Thank  you,  Mr.  Chairman,  and  thank  you,  Mr. 
Seide,  for  choosing  to  be  here  today. 

I  want  to  make  an  observation  first  and  then  ask  my  questions. 

I  made  my  observation  when  we  had  our  first  hearing  on  this 
where  we  had,  I  believe,  3  or  4  experts  before  us.  It  was  that,  in- 
deed, this  is  the  private  sector  ripping  off  the  public  sector,  and  I 
think  it  is  important  to  underscore  that. 

I  also  hope  that  at  the  conclusion  of  these  hearings  that  we  will 
be  very  evenhanded  on  how  we  put  out  our  judgment.  On  the  one 
side  is  the  private  sector  ripping  off  the  public  sector,  and  the  three 
key  areas  that  Mr.  Seide  has  underscored  that  were  mentioned  by 
our  colleague  are:  number  one,  jail;  number  two,  monetary  pen- 
alties; number  three,  permanent  disbarment.  Then,  on  the  other 
side,  the  flip  side  is  what  HCFA  really  needs  to  do  so  that  there 
isn't  the  gaming  of  the  system. 

This  is  more  of  a  curiosity  question  because  you  said  the  saddest 
thing  is  this  didn't  have  to  happen.  When  you  recognized  the  fail- 
ure or  the  cracks  in  the  system  itself,  did  it  ever  occur  to  you  not 
to  game  it?  Did  it  ever  occur  to  you  to  even  go  to  whomever  your 
Federal  representative  is  and  say,  "Look,  I  could  take  advantage  of 
this.  It  is  wrong.  It  is  taxpayers'  money.  Here  is  a  $30  kit  that  is 
worth  a  buck'7 

I  know  that  you  have  already  been  judged,  and  it  probably 
sounds  as  if  I  am  judging  you  all  over  again.  There  is  personal  re- 
sponsibility, no  matter  what  the  Grovemment  does,  even  if  we  put 
all  of  these  things  in  place  and  reform  HCFA,  humanity  is  still 
there.  Did  that  ever  occur  to  you? 

Mr.  Seide.  I  can  just  only  answer  that  by  saying  I  really  wasn't 
in  that  position.  I  could  have,  I  guess,  like  you  say,  but  I  was  in 
the  position  where  these  products  were  being  already  provided  for, 
and  I  was  in  the  position  of  either  I  did  it  or  I  would  have  lost  the 
entire  business  that  we  had. 

Ms.  Eshoo.  So  there  is  a  lot  of  food  on  the  table.  You  might  as 
well  partake  in  the  buffet. 

Mr.  Seide.  Well,  it  wasn't  that.  It  was  more  that  they  would 
have  switched  providers. 
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You  see,  a  long-term  care  facility  wants  a  one-stop  shopping.  If 
I  am  providing  some  services  and  someone  else  is  providing  an- 
other one,  they  are  going  to  probably  go  for  all  the  services  to  one 
person  because  it  is  just  too  much. 

Ms.  ESHOO.  I  think  that  what  we  need  to  keep  very  clear  in  this 
hearing  and  take  out  of  it  is  that,  again,  number  one,  private  sector 
ripping  off  public  sector.  Number  two  and  just  as  important  are  the 
codes,  how  HCFA  proceeds,  what  we  need  to  do  in  order  not  to  be 
so  attractive  to  private  sector  ripping  off  public  sector. 

Mr.  Seide.  Right. 

Ms.  EsHOO.  The  two  go  together.  They  are  bookends. 

I  can't  exonerate  someone  that  chooses  to  go  ahead  and  game  a 
system.  You  just  can't  forgive  that  mortal  sin  without  understand- 
ing that  it  has  taken  place. 

What  specifics  in  terms  of  what  you  have  told  us  would  you  bring 
to  the  table  to  cure  or  make  the  system  too  attractive,  specifically? 

On  the  penalties  side,  you  have  already  gone  through  that  with 
Representative  Wyden,  and  I  appreciate  those  and  we  need  to  pur- 
sue them.  What  would  you  do  relative  to  codes,  et  cetera? 

Mr.  Seide.  I  would  bundle  up  the  codes.  As  I  said  before,  I  would 
bundle  up  the  system  so  that  you  go  to  the  health  care  provider. 
In  this  case,  let's  say  it  was  the  

Ms.  EsHOO.  But  health  care  providers  are  ripping  off  the  system. 

Mr.  Seide.  I  am  talking  about  the  ultimate  one.  I  am  talking 
about  the  gatekeeper.  The  gatekeeper  in  this  situation  would  have 
been  the  long-term  care  facility.  Instead  of  letting  them  have  the 
ability  of  adding  to  their  bottom  line  with  the  Part  B,  increase  their 
Part  A  a  bit  and  say,  "I  am  giving  you  somewhat  more  money  now. 
I  will  be  inspecting  to  make  sure  that  you  are  going  to  sit  there 
and  do  these  services,  but  you  go  out  and  shop  the  services  now." 
You  as  the  Grovemment  should  not  be  in  the  job  of  paying  individ- 
ual vendors. 

Ms.  EsHOO.  Should  they  be  allowed  to  be  the  vendor  themselves? 

Mr.  Seide.  Unfortunately,  that  has  happened  already. 

Ms.  EsHOO.  In  other  words,  the  EFG  Nursing  Home  is  a  general 
contractor  for  bandages. 

Mr.  Seide.  We  have  that  now,  but  if  you  don't  allow  the  Part  B 
to  be  paid,  if  you  don't  have  Part  B  available  to  them,  then  it 
doesn't  help  them  by  being  the  provider  because  they  are  still  get- 
ting a  Part  A  add-on  only,  and  they  are  still  just  going  to  look  for 
the  most  cost-effective  way  to  do  it. 

If  they  owned  a  physical  therapy  company,  they  won't  even  use 
their  own  physical  therapist  if  they  can't  do  it  for  a  cheap  enough 
price  so  they  can  still  do  it  cost  effectively.  So,  if  you  bundle  it,  you 
really  don't  have  that  problem. 

Ms.  ESHOO.  I  thank  you  for  being  here.  My  time  has  run  out. 

Thank  you,  again,  Mr.  Chairman. 

Mr.  Barton.  Thank  you,  Ms.  Eshoo. 

The  Chair  wants  to  recognize  Mr.  Steams  of  Florida,  but  I  have 
one  question.  An  asset  forfeiture  like  in  a  drug  deal,  if  we  can 
prove  that  the  assets  of  the  perpetrator  are  the  result  of  the  drug 
deal  which  is  illegal  and  the  Government  can  seize  the  assets, 
would  that  be  a  disincentive  if  we  seized  the  assets  on  something 
like  you  are  talking  about? 
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Mr.  Seide.  Definitely,  definitely. 

Ms.  ESHOO.  Would  the  gentleman  yield? 

What  are  the  assets? 

Mr.  Barton.  Monies  that  were  received  would  be  the  asset. 

Ms.  ESHOO.  Money.  Okay. 

Mr.  Barton.  Mr.  Steams  of  Florida. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Mr.  Seide,  what  do  you  want  to  do  when  this  is  all  over? 

Mr.  Seide.  What  am  I  going  to  do? 

Mr.  Stearns,  I  mean,  are  you  going  to  continue  your  business? 

Mr.  Seide,  No.  Right  now  I  am  unemployed,  and  I  am  tr3dng  to 
do  some  consulting  for  pharmacy  operations. 

Mr.  Stearns.  So  you  are  not  going  to  get  back  into  being  the  pro- 
vider? 

Mr.  Seide.  No.  I  am  done  my  life  with  pharmacy  except  for  those 
3  years.  I  don't  plan  to  have  a  look  at  that. 

Mr.  Stearns.  You  have  presented  the  solution  as  being  uniform 
pricing  and  uniform  billing. 

Mr.  Seide.  Right. 

Mr,  Stearns,  You  heard  my  example  with  adult  diapers.  That 
sounds  like  a  similar  type  of  thing  being  done  where  they  are  over- 
charging. 

In  this  Part  B  reimbursement,  do  you  think  the  private  compa- 
nies like  yourself  are  contributing  to  it,  or  do  you  think  that  the 
long-term  providers,  the  nursing  homes  as  well  as  doctors  are  con- 
tributing to  this  roughly  $19.8  billion  worth  of  fraud? 

This  is  a  little  bit  subjective,  and  I  don't  mean  to  put  you  on  the 
spot,  but  what  is  your  feeling  having  been  in  the  throws  of  this 
thing  and  watching  it?  Are  doctors  turning  another  

Mr.  Seide.  Doctors  right  now  are  subject  to  the  whims  of  the  fa- 
cility. The  way  the  profession  is  now,  they  want  those  beds  that 
they  are  getting  in  a  nursing  home.  So  that,  if  a  nursing  home  has 
a  policy,  the  odds  are  they  are  going  to  go  along  with  the  policy 
because  they  want  the  beds  in  the  nursing  home  because  that  is 
a  main  way  of  generating  hospital  stays  and  hospital  admissions. 
So  it  is  an  income  source.  So  they  are  not  going  to  fight  the  facility. 

Obviously,  they  have  a  code,  and  they  are  not  going  to  do  any- 
thing to  hurt  the  patient  for  sure,  but  what  I  am  saying  is  they 
are  going  to  acquiesce  to  policies  of  a  facility  that  the  facility  tries 
to  push. 

Mr.  Stearns.  Do  you  think  doctors  know  what  they  are  doing 
when  they  acquiesce  that  they  actually  have  an  understanding  or 
do  they  care? 

Mr.  Seide.  They  do  care,  but  they  don't  do  anything  to  the  point 
where  they  are  hurting  the  patient.  These  are,  again,  additive  serv- 
ices. 

Don't  forget  the  nursing  home  might  want  more  and  more  Part 
B  because,  again,  the  nursing  home  is  getting  paid  Part  A,  and 
they  are  getting  paid  according  to  a  rate  of  the  acuity  on  Part  A. 
Then,  if  you  can  get  something  added  on  through  Part  B,  all  that 
does  is  just  add  to  that  bottom  line.  It  is  something  that  they  had 
to  pay  for  themselves,  but  they  don't  have  to  anymore  because  Part 
B  is  bringing  it  in. 
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Mr.  Stearns.  Why  doesn't  the  long-term  provider  or  the  adminis- 
trator of  the  long-term  provider  or  the  nursing  home  say,  "Gree 
whiz,  it  seems  to  me  we  got  this  patient  here.  We  are  spending 
$85,000  a  year  for  bandages.  Something  is  fussed  up  here"? 

Mr.  Seide.  But  he  wasn't  spending  it.  It  was  the  Part  B. 

Mr.  Stearns.  I  know,  but  he  sees  the  bills.  He  knows  about  it 
and  the  doctor  knows  about  it,  and  we  are  all  sitting  here,  benign 
neglect.  We  are  just  watching  as  this  $85,000  goes  out  the  door. 

Mr.  COBURN.  Would  the  gentleman  yield  for  a  moment? 

I  would  like  to  make  two  points.  Number  one,  the  nursing  home 
administrator  does  not  see  the  bills.  Number  two,  the  doctor 
doesn't  see  the  bills.  That  is  a  big  part  of  the  problem  is  they  don't 
see  the  bills,  and  that  is  why  there  isn't  a  recognition  that  that 
kind  of  money  is  being  sent. 

Mr.  Stearns.  Is  that  true,  Mr.  Seide,  that  they  have  no  idea? 
The  long-term  provider  has  no  idea  that  the  patient  is  billing  at  a 
rate  of  $85,000  a  year  for  bandages? 

Mr.  Seide.  The  facility  does  get  the  EOMBs,  the  end  of  month 
billing  statement  from  the  carrier.  I  don't  know  what  section  it  goes 
to,  but  the  facility  does  get  that  EOMB.  I  don't  know  who  it  is  dis- 
persed to  and  who  sees  it.  I  don't  know  that,  but  the  carrier  does 
nave  to  submit  the  EOMB  at  the  end  of  the  month  for  the  services 
provided. 

Mr.  Stearns.  From  what  you  know,  Mr.  Seide,  the  administrator 
has  to  have  some  knowledge  that  they  are  spending  $85,000  a  year 
for  bandages,  wouldn't  you  suspect? 

Mr.  Seide.  Don't  forget  this  kit,  one  of  the  reasons  I  picked  it  is 
because  everything  is  individually  wrapped. 

Mr.  Stearns.  You  said  three  a  day. 

Mr.  Seide.  Yes.  So  anything  that  they  didn't  use  can  be  stock- 
piled. So,  as  far  as  the  administrator  looking  at  it,  this  is  for  some- 
one else  who  is  not  even  on  Medicare.  You  can  use  the  same  gauze 
pads.  It  is  still  sterile.  It  is  still  wrapped.  You  can  use  that  for  any 
other  patient. 

Mr.  Stearns.  Do  you  think  the  administrator  of  this  long-term 
facility  knows  it  is  costing  $85,000  a  year? 
Mr.  Seide.  I  am  sure. 

Mr.  Stearns.  Don't  you  think  so?  I  understand  Dr.  Cobum's 
point,  but  the  point  is  that  anybody  that  runs  a  business  has  an 
idea  of  what  the  billing  is,  and  they  would  find  out  indirectly  one 
way  or  another.  They  don't  turn  a  head  and  act  like  they  are  to- 
tally ignorant  of  what  the  bills  are. 

What  kind  of  incentives  could  we  do  for  the  long-term  facility  ad- 
ministrators to  get  involved  here  so  that  they  say,  "Gee  whiz,  if  I 
can  save  the  Crovemment  X-doilars,  it  will  benefit  me"?  Do  you  see 
any  way  in  your  experience  that  we  could  get  the  long-term  facility 
administrators  involved? 

Mr.  Seide.  Not  really,  no.  My  opinion  is  to  take  out  the  Part  B 
completely  from  both  long-term  care  and  home  health  care  and  put 
it  on  Part  A  and  let  them  go  shop  the  services.  I  don't  think  you 
can  get  them  to  work. 

Mr.  Stearns.  Thank  you,  and  I  think  I  say  this  for  all  of  us  that 
we  are  very  appreciative  of  your  coming  here,  and  we  also 
empathize  and  feel  a  certain  amount  of  compassion  for  your  situa- 
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tion.  You  seem  like  a  very  open  man  that  got  caught  into  the 
throws  of  competition,  trying  to  survive,  trying  to  meet  those  mort- 
gage payments  and  so  forth  and  just  moved  across  the  line. 
Mr.  Seide.  Thank  you. 

Mr.  Stearns.  So  thank  you,  again,  for  you  coming. 
Mr.  COBURN  [presiding].  The  gentleman's  time  has  expired. 
The  gentleman  from  Michigan,  Mr.  Stupak,  is  recognized  for  5 
minutes. 

Mr.  Stupak.  Thank  you.  We  appreciate  you  being  here  today,  but 
I  guess  I  have  difficulty  seeing  this  as  competition  and  this  is  the 
American  way  because  I  certainly  hope  it  is  not. 

Let  me  ask  you  this  question.  In  your  testimony,  you  indicated 
that  there  were  37  different  regions  or  agencies,  and  then  they  con- 
densed it  down  to  two. 

Mr.  Seide.  Four. 

Mr.  Stupak.  Four? 

Mr.  Seide.  In  the  nutritional  program,  one  alone  in  the  early 
1980's,  they  had  that  problem.  So  they  changed  at  that  point  only 
for  that  one  program  to  two,  but  now  they  turned  everything  back 
down  to  four. 

Mr.  Stupak.  So,  if  I  understand  you  correctly,  what  you  are  say- 
ing, being  sold  in  many  of  these,  like  37  of  them,  it  was  easier  to 
jump.  In  fact,  you  went  from  New  York  and  New  Jersey  over  to 
Pennsylvania  because  you  could  make  a  quicker  buck,  in  a  way. 

So  my  question  is  there  have  been  some  proposals  here  to  block 
grant  Medicare  and  Medicaid,  and  if  you  block  grant  it  back  to  the 
individual  States,  then  you  are  probably  going  to  end  up  with 
about  50  different  systems.  Would  that  invite  more  fraud  and 
abuse? 

Mr.  Seide.  Not  if  you  go  by  the  zip  code  of  the  beneficiary  in- 
stead of  where  you  are  providing  it  from.  If  you  make  sure  that  the 
patient  is  in  that  zip  code  in  that  State,  then  as  a  provider  you 
can't  jump  around. 

Let's  say  Alaska  was  a  fantastic  State  for  rates.  I  would  have  to 
move  and  only  service  patients  in  Alaska,  and  then  there  would  be 
a  thousand  other  vendors  like  me. 

Mr.  Stupak.  So  then  the  vendors  would  have  to  be  restricted 
only  to  those  certain  zip  codes  in  the  State  of  Alaska? 

Mr.  Seide.  Well,  that  is  the  way  it  is  now.  If  you  are  a  vendor, 
you  only  get  paid  according  to  the  rate  of  where  the  zip  code  of  the 
patient  is.  You  can't  shop  around  jurisdictions  anymore  because  it 
depends  on  where  the  patient  lives.  On  the  rate  that  you  get  paid 
is  where  the  patient  lives.  So  there  is  no  shopping  around,  really. 

Mr.  Stupak.  Couldn't  the  States  under  a  block  grant  change  that 
system?  Right  now  the  Federal  Government  says  you  can't  do  that, 
but  if  we  block  grant  and  let  the  rules  and  regulations  be  gen- 
erated by  each  State,  you  could  have  50  different  systems  and  50 
different  ways  to  defraud  the  Government. 

Mr.  Seide.  You  could  unless  you  just  stipulated  that  the  vendors 
can  only  service  the  patients  that  were  in  that  zip  code.  That  would 
block  that. 

Mr.  Stupak.  So  what  you  are  saying  is  to  prevent  this  from  hap- 
pening under  a  block  grant  program,  the  Federal  Government 
would  still  have  to  keep  some  type  of  control  so  you  would  not  have 
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50  different  systems,  but  would  still  at  least  have  to  have  the  stip- 
ulation of  zip  codes  that  you  have  mentioned. 

Mr.  Seide.  I  believe  the  Federal  Government  would  still  have  to 
keep  an  eye  on  it  and  inspect  that  these  services  are  done. 

Mr.  Stupak.  Then,  therefore,  if  we  block  grant,  whether  it  is 
Medicare  or  Medicaid,  you  really  can't  give  total  flexibility  or  total 
control  to  a  State.  So  Federal  Government  must  still  maintain 
some  type  of  control? 

Mr.  Seide.  I  really  don't  know.  I  think  you  could,  but  I  really 
don't  know,  to  be  honest  with  you. 

Mr.  Stupak.  Thank  you.  I  have  no  further  questions. 

Mr.  COBURN.  Thank  you,  Mr.  Stupak. 

To  correct  the  record,  I  think  it  is  important  that  the  record  show 
that  there  is  no  plan  before  this  Congress  at  this  time  to  block 
grant  Medicare. 

Mr.  Seide,  I  would  thank  you  for  being  here  on  behalf  of  

Mr.  Stupak.  Mr.  Chairman,  if  I  may,  I  had  mentioned  Medicare 
and  Medicaid  in  my  question.  I  know  there  is  no  Medicare  block 
grant  now,  but  Medicaid,  there  certainly  is.  Since  most  of  the 
money  on  Medicaid  goes  for  senior  services,  that  is  the  reason  why 
I  used  that  as  an  opportunity. 

Mr.  COBURN.  Understood. 

Mr.  Stupak,  Thank  you. 

Mr.  COBURN.  Just  one  moment.  We  will  recognize  Mr.  Bilbray  for 
5  minutes. 
Mr.  Bilbray.  Thank  you. 

I^/;>uld  just  like  to  comment.  Your  point  of  saying  that  the  Medi- 
care patient  may  not  be  as  sophisticated  as  somebody  in  the  pri- 
vate sector,  who  would  report  the  abuse.  I  can  point  out  case  after 
case  where  it  is  not  just  the  client  that  is  really  different,  but  it 
also  is  the  monitoring  of  the  program  and  the  personnel  who  are 
in  charge  of  it. 

When  a  patient  calls  an  insurance  company,  a  private  company, 
and  says  we  got  a  problem  here,  the  private  company  does  not  say 
don't  worry  about  the  false  claim.  I  have  actually  got  documenta- 
tion, including  my  own  mother,  that  saw  abuse  when  she  called  the 
health  care  provider.  They  said,  'What  are  you  worried  about?  It 
is  not  your  money."  I  think  we  need  to  be  reminded  that  some  of 
these  problems  are  institutional  problems  that  have  developed  over 
the  decades. 

You  pointed  out  and  stated  that  HCFA  has  an  environment  that 
fosters  the  exploitation  by  health  care  ppviders  and  that  there  are 
inadequate  incentives.  Do  you  have  some  suggestions  of  how  HCFA 
could  better  administer  fraud,  waste  and  abuse  in  the  Medicare 
program? 

Mr.  Seide.  As  I  said  before,  my  only  suggestion  would  be  for 
them  to  have  that  responsibility  and  just  bundle  it  up.  So  that,  you 
have  effective  controls  right  now  with  inspections  of  long-term  care 
facilities  that  inspect  for  the  care  now.  They  could  easily  continue 
and  expand  to  also  inspect  for  increased  Part  A,  and  if  you  took  the 
Part  B  away  from  HCFA  to  have  to  enforce  those  in  situations,  it 
could  only  help. 

Mr.  Bilbray.  Mr.  Chairman,  I  would  just  like  to  make  sure  I 
clarify  when  I  point  out  the  problems  we  have  historically  had  with 


37 


enforcement,  such  as  people  saying  it  is  not  our  money,  why  do  you 
care.  I  think  that  is  an  institutional  mind-set  that  exists,  but  I 
don't  think  it  is  one  that  can't  be  changed.  We  need  to  transform 
the  current  mind-set.  We  must  instill  the  fact  that  this  is  our 
money  and  any  kind  of  abuse  is  money  out  of  our  pockets  or  out 
of  services  that  could  be  rendered.  I  think  we  need  to  try  to  have 
a  revolution  in  attitude. 

I  appreciate  your  testimony  today.  I  think  it  is  something  we  can 
do,  and  something  we  can  agree  on  across  the  aisle.  Just  because 
these  abuses  have  existed  in  the  past  and  that  there  have  been  at- 
titudes that  have  been,  let's  just  say,  unhealthy  for  everybody,  it 
doesn't  mean  that  we  can't  address  the  abuses,  and  that  we  can't 
change  the  mind-sets  that  have  perpetuated  the  problems. 

Thank  you  very  much,  Mr.  Chairman,  and  I  yield  back  the  bal- 
ance of  my  time. 

Mr.  COBURN.  Mr.  Seide,  once  again,  thank  you  very  much  for 
being  here.  We  appreciate  your  testimony,  and  you  are  excused. 
Thank  you. 

Would  our  second  panel  please  come  forward.  We  will  continue. 

According  to  the  protocol  set  out  by  Mr.  Barton  for  this  commit- 
tee of  being  an  oversight  and  investigative  hearing,  it  is  routine 
that  we  ask  that  your  testimony  be  a  sworn  testimony,  and  I  would 
ask  that  you  would  rise,  if  you  would,  with  me  and  raise  your  right 
hand. 

rWitnesses  sworn.] 

Mr.  COBURN.  Let  me,  if  I  may,  introduce  for  Mr.  Barton  our  pan- 
elists that  I  have  information  on. 

Ms.  June  Gibbs  Brown  was  sworn  in  as  Inspector  General  for  the 
Department  of  Health  and  Human  Services  on  November  5,  1993. 
As  Inspector  General,  she  has  the  responsibility  for  audits  and 
evaluations  in  both  criminal  and  civil  investigations  of  HHS.  Before 
coming  to  HHS,  Ms.  Brown  served  as  Inspector  General  of  the 
Navy's  Pacific  Fleet  at  Pearl  Harbor.  She  has  held  a  variety  of 
other  management  and  Inspector  General  positions  in  the  Federal 
Government  since  1972. 

Today,  Ms.  Brown  will  testify  on  how  fraud  and  abuse  permeates 
all  aspects  of  the  Medicare  program.  She  will  show  this  committee 
3  specific  examples  of  billing  problems  in  the  durable  medical 
equipment  area.  She  will  also  show  this  committee  how  HCFA 
would  immediately  save  millions  of  dollars  if  HCFA  implemented 
the  cost  savers  that  her  office  recommends  annually  in  the  Red 
Book.  Ms.  Brown  is  accompanied  by  Mr.  Michael  Mangano,  Prin- 
cipal Deputy  Inspector  General. 

I  look  forward  to  hearing  your  testimony  and  thank  you.  You 
may  begin. 
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TESTIMONY  OF  JUNE  GIBBS  BROWN,  INSPECTOR  GENERAL, 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES,  ACCOM- 
PANIED BY  MICHAEL  MANGANO,  PRINCIPAL  DEPUTY  IN- 
SPECTOR  GENERAL;  SARAH  F.  JAGGAR,  DIRECTOR,  HEALTH, 
FINANCING  AND  POLICY  ISSUES,  HEALTH,  EDUCATION  AND 
HUMAN  SERVICES  DIVISION,  RICHARD  C.  STIENER,  DIREC- 
TOR, OFFICE  OF  SPECIAL  INVESTIGATIONS,  AND  BARNEY 
GOMEZ,  OFFICE  OF  SPECIAL  INVESTIGATIONS,  GENERAL 
ACCOUNTING  OFFICE 

Ms.  Brown.  Good  morning,  Mr.  Chairman. 
Mr,  COBURN.  Good  morning. 

Ms.  Brown.  With  me  is  Mike  Mangano.  He  is  my  Principal  Dep- 
uty Inspector  General. 

As  requested  by  this  subcommittee,  I  will  focus  my  remarks  this 
morning  on  fraud  in  the  Medicare  program,  especially  in  the  area 
of  reimbursement  for  durable  meaical  equipment.  In  addition,  I 
will  briefly  discuss  some  options  which  could  be  taken  to  improve 
the  efficiency  of  the  Medicare  program  and  enhance  the  financial 
viability  of  the  Medicare  trust  funds. 

Our  office  has  been  at  the  forefront  of  fighting  fraud  in  the  Medi- 
care program.  We  work  with  a  variety  of  Federal  and  State  entities 
in  our  efforts  to  detect  and  bring  to  justice  individuals  and  entities 
that  have  defrauded  the  program,  and  in  our  efforts  to  reduce  pro- 
gram vulnerabilities  that  these  individuals  exploit.  Vulnerabilities 
in  three  specific  program  areas — -home  health  agencies,  nursing  fa- 
cilities, and  medical  equipment  and  supplies— have  been  of  particu- 
lar concern  to  us. 

As  a  result  of  these  concerns,  a  new  effort  to  combat  health  care 
fraud,  waste,  and  abuse,  called  Operation  Restored  Trust,  has  been 
established  to  target  these  areas. 

In  fiscal  year  1990,  the  Medicare  program  spent  $3.3  billion  for 
home  health  care.  Program  expenditures  are  expected  to  reach  $14 
billion  this  year  and  more  than  $21  billion  by  the  year  2000,  if  left 
uncontrolled.  We  believe  that  part  of  this  increase  may  be  the  re- 
sult of  fraud. 

For  example,  First  American  Health  Care,  Incorporated,  formerly 
known  as  ABC  Home  Health  Services,  Incorporated,  charged  cer- 
tain costs  to  the  Medicare  program  that  were  unrelated  to  Medi- 
care patient  care.  In  our  audit  of  the  agency's  Medicare  cost  report, 
we  found  that  ABC  claimed  approximately  $14  million  in  unallow- 
able costs  during  one  cost  reporting  year.  The  unallowable  costs  in- 
cluded utility  and  maid  service  pajrments  for  the  owner's  condomin- 
ium, golf  pro  shop  expenses,  lease  payments  on  a  luxury  car  for  the 
ownePs  son  at  college,  and  payment  of  cable  television  fees  for  the 
owner's  mother. 

We  have  been  investigating  and  working  with  the  U.S.  Attorney 
and  are  pursuing  both  criminal  and  civil  charges  against  the  com- 
pany. 

In  February  of  this  year,  the  GIG  proposed  to  exclude  ABC  from 
Medicare  and  Medicaid  and  all  State  health  care  programs  for  a 
period  of  7  years. 

Our  recent  work  suggests  that  an  emerging  problem  in  the  medi- 
cal equipment  and  supply  area  has  to  do  with  marketing  and 
targeting  of  patients  in  nursing  homes.  We  believe  that  this  is  the 
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primary  reason  why  Medicare  allowances  for  incontinence  supplies 
more  than  doubled  in  3  years,  to  $230  million  in  1993,  despite  a 
drop  in  the  number  of  beneficiaries  using  these  supplies. 

For  example,  I  have  with  me  female  urinary  collection  pouches 
that  went  from  virtually  no  billings  in  1990  to  $15.3  million  in 
1993.  We  found  that  in  many  instances,  cheap  ordinary  diapers 
which  cost  33  cents  were  delivered  instead  of  the  more  expensive 
pouches  which  Medicare  reimburses  at  $7.38.  Diapers  are  not  reim- 
bursable under  any  circumstances. 

The  number  of  beneficiaries  using  those  devices  increased  from 
600,  in  1990,  to  9,400,  in  1993.  We  have  launched  a  major  national 
investigation  into  the  marketing  and  billing  of  incontinence  care 
kits  and  supplies  to  nursing  home  residents. 

Currently,  we  have  75  open  investigations  involving  126  individ- 
uals and  entities. 

We  are  also  concerned  about  problems  with  billings  for  egg-crate 
mattresses.  These  items  are  foam  pads  with  egg-crate-like  protru- 
sions. They  are  used  by  patients  who  are  bedridden  and  susceptible 
to  bed  sores.  Egg-crate  mattresses  sell  for  $19.95  to  $29.95  at  retail 
outlets,  and  Medicare  pays  $27.95. 

Currently,  a  local  department  store  is  advertising  any  size  of 
these  mattress  pads  for  $19.95.  Providers  have  been  identified  who 
are  providing  egg-crate  mattresses  and  billing  under  one  of  several 
other  mattress  codes  for  which  Medicare  pays  between  $281.11  to 
$340.13.  We  have  been  involved  in  several  cases  of  this  type  of 
fraud  known  as  up-coding. 

In  one  case  scenario,  a  provider  was  submitting  a  $400  claim  for 
an  alternating  pressure  pad  mattress  and  was  being  paid  approxi- 
mately $100  per  month  as  a  capped  rental  item.  Upon  review,  it 
was  determined  that  what  was  actually  being  provided  was  an  in- 
flatable back  cushion. 

For  many  years,  we  have  worked  with  HCFA,  the  Congress,  and 
the  medical  equipment  industry  to  document  fraudulent  and  abu- 
sive practices,  including  questionable  marketing  techniques,  in- 
flated charges,  and  manipulation  of  loopholes  in  the  law.  Not  only 
does  the  Federal  Government  lose  millions  of  dollars  a  year  on 
these  schemes,  but  these  practices  are  particularly  offensive  be- 
cause they  victimize  the  beneficiaries. 

We  have  aggressively  pursued  those  who  have  defrauded  our  pro- 
grams in  this  area.  Between  1990  and  1994,  we  achieved  131  suc- 
cessful prosecutions  of  durable  medical  equipment  suppliers  or 
their  employees.  During  the  same  period,  we  imposed  38  civil  mon- 
etary penalties.  In  the  last  2  years  alone,  we  excluded,  which  is 
like  debarment,  114  durable  medical  equipment  companies  or  their 
employees  from  Medicare  and  Medicaid  programs. 

The  Congress  and  the  HCFA  have  taken  a  number  of  steps  since 
the  late  1980's  to  curb  the  abuses  in  the  medical  equipment  and 
supplies  area.  In  particular,  two  reforms  deserve  prominent  men- 
tion. A  fee  schedule  for  durable  medical  equipment  was  imple- 
mented in  1989,  and  the  Omnibus  Budget  Reconciliation  Act  of 
1990  established  ceilings  and  floors  for  the  DME  fee  schedules  to 
make  payments  more  uniform. 
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In  October  of  1993,  HCFA  began  transferring  claims  processing 
for  durable  medical  equipment  from  carriers  located  throughout  the 
country  to  4  regional  carriers. 

As  part  of  this  process,  point  of  sale  rules  were  changed  to  re- 
quire suppliers  to  bill  the  carrier  that  serves  the  jurisdiction  where 
the  beneficiary  lives. 

Mr.  COBURN.  Ms.  Brown,  I  am  going  to  ask  you  to  summarize, 
if  you  would,  so  we  can  stay  within  our  time  frame.  If  you  could 
please  summarize  your  testimony. 

Ms.  Brown.  All  right,  I  shall. 

I  would  like  to  point  out  a  few  of  the  props  that  I  have  brought 
with  me. 

Seat-lift  chairs  are  mechanized  chairs  that  assist  a  person  in 
standing  up  and  sitting  down.  Expenditures  for  these  chairs  almost 
doubled  from  1984  to  1985,  from  $33  million  to  $63  million.  As  a 
result  of  our  work,  new  legislation  was  enacted  to  address  those 
problems. 

Blood  glucose  monitors  were  another  item  where  we  had  identi- 
fied a  problem.  While  the  monitors  sold  for  $50  at  a  drug  store,  re- 
imbursement on  the  Medicare  fee  schedule  ranged  from  $144  to 
$211.  In  January  of  this  year,  HCFA  published  a  final  rule  which 
established  a  flat  payment  amount  for  blood  glucose  monitors  and 
now  estimates  that  the  new  rule  will  save  $5  million  annually. 

We  are  pleased  that  that  action  was  taken.  However,  it  took 
HCFA  2  years  to  issue  regulations,  and  during  that  time,  Medicare 
could  have  saved  $10  million  had  they  been  able  to  act  faster. 

We  have  also  identified  fraud  and  abuse  problems  in  reimburse- 
ment for  orthotic  body  jackets.  The  first  jacket  here  is  one  that  is 
custom  made  for  an  individual  and  costs  approximately  $800  to 
make.  The  average  reimbursement  from  HCFA  for  these  items  is 
$1,070.  In  1994,  it  was  reported  that  95  percent  of  the  claims 
paid — $14  million  in  1992 — ^were  for  non-legitimate  devices. 

This  second  jacket  is  adjustable  but  not  nearly  as  good  as  the  le- 
gitimate one.  It  probably  costs  about  $100  to  make.  On  the  other 
hand,  most  of  the  claims  that  we  are  getting  are  for  merely  seat 
cushions  which  cost  approximately  $50  to  make.  I  have  a  sample 
of  that  here  as  well. 

Mr.  CoBURN.  Again,  I  am  going  to  ask  you  to  please  summarize 
quickly,  if  you  would. 

Ms.  Brown.  Then  in  conclusion,  I  will  be  happy  to  answer  any 
questions. 

[The  prepared  statement  of  June  Gibbs  Brown  follows:] 

Prepared  Statement  of  June  Gibbs  Brown,  Inspector  General,  Department 
OF  Health  and  Human  Services 

Good  morning.  My  name  is  June  Gibbs  Brown,  and  I  am  the  Inspector  General, 
U.S.  Department  of  Health  and  Human  Services.  I  am  pleased  to  be  here  today  to 
discuss  issues  relating  to  fraud  and  abuse  in  the  Medicare  program. 

As  requested  by  the  subcommittee,  I  will  focus  my  testimony  this  morning  on 
fraud  in  the  Medicare  program,  especially  in  the  area  of  reimbursement  for  durable 
medical  equipment  (DME).  In  addition,  my  testimony  will  discuss  some  options 
which  could  be  taken  to  improve  the  efSciency  of  the  Medicare  program  and  en- 
hance the  financial  viability  of  the  Medicare  trust  funds. 
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Introduction 

Created  in  1976,  the  OIG  is  statutorily  charged  with  protecting  the  integrity  of 
departmental  programs,  as  well  as  promoting  their  economy,  efficiency,  and  effec- 
tiveness. The  OIG  meets  this  challenge  through  a  comprehensive  program  of  audits, 

Brogram  evaluations,  and  investigations  designed  to  improve  the  management  of  the 
lepartment  and  to  protect  its  programs  and  beneficiaries  from  fraud,  waste,  and 
abuse.  Our  role  is  to  detect  ana  prevent  fraud  and  abuse  and  to  ensure  that  bene- 
ficiaries receive  high  quality,  necessary  services,  at  appropriate  payment  levels. 

Within  the  Department,  the  OIG  is  an  independent  organization,  reporting  to  the 
Secretary  and  communicating  directly  with  the  Congress  on  significant  matters.  We 
carry  out  our  mission  through  a  field  structiire  of  8  regions  and  more  than  58  field 
offices  and  with  a  staff  of  over  900  auditors,  evaluators,  and  investigators. 

The  Medicare  program  is  administered  by  the  Health  Care  Financing  Administra- 
tion (HCFA).  Medicare  Part  A  covers  hospital  and  other  institutional  care  for  ap- 

Sroximately  37  million  persons  age  65  or  older  and  for  certain  disabled  persons, 
ledicare  Part  B  covers  most  of  the  costs  of  medically  necessary  physician  and  other 
non-institutional  services.  At  $177  billion,  FY  1995  Medicare  expenditures  will  have 
increased  9  percent  over  the  FY  1994  level.  The  HCFA  contracts  with  private  insur- 
ance companies  to  process  Medicare  claims  and  to  perform  payment  safeguard  func- 
tions. Forty-three  nscal  intermediaries  currently  perform  these  functions  for  Part  A 
and  34  carriers  make  payments  under  Part  B.  Four  of  the  carriers  are  specialty  con- 
tactors that  make  payments  for  medical  equipment  and  supplies  paid  under  Part 

MEDICARE  VULNERABILITIES  TO  FRAUD 

Vulnerabilities  to  fraud  and  abuse  in  the  Medicare  program  have  been  well  docu- 
mented. Because  of  the  huge  sums  of  money  being  spent,  the  Medicare  program  will 
always  attract  individuals  or  companies  that  attempt  to  take  advantage  of  loopholes 
or  violate  the  law  to  enrich  themselves  at  the  expense  of  the  taxpayer  and  the  Medi- 
care beneficiary. 

As  your  subcommittees  are  aware,  our  office  has  been  at  the  forefront  of  fighting 
fraud  in  the  Medicare  program.  We  work  with  a  variety  of  Federal  and  State  enti- 
ties in  our  efforts  to  detect  and  bring  to  justice  individuals  and  entities  that  have 
defrauded  the  program  and  in  our  efforts  to  reduce  program  vulnerabilities  that 
these  individuals  exploit. 

In  Fiscal  Year  (FY)  1994,  we  were  responsible  for  1,169  successful  criminal  pros- 
ecutions and  1,334  administrative  sanctions  against  individuals  or  entities  that  de- 
frauded or  abused  the  Department's  programs  and/or  beneficiaries.  Last  year,  the 
OIG  also  generated  savings,  fines,  restitutions,  penalties,  and  receivables  of  over  $8 
billion.  Tins  represents  $80  in  savings  for  each  Federal  dollar  invested  in  our  office, 
or  $6.4  million  in  savings  per  OIG  employee. 

Our  job  is  made  easier  because  HCFA  also  recogmzes  the  importance  of  protecting 
the  Medicare  program  from  fraud.  A  senior  official  in  HCFA,  reporting  directly  to 
the  Administrator,  is  responsible  for  coordinating  the  program's  anti-fraud  activi- 
ties. The  HCFA  has  also  required  that  Medicare  contractors  establish  fraud  units, 
and  we  anticipate  that  these  units  will  increase  the  number  and  quality  of  case  re- 
ferrals to  our  office. 

While  I  can  tell  you  that  I  think  we  have  been  successful  in  combating  fraud,  I 
can  also  tell  you  that  I  think  there  is  much  to  be  done.  While  we  have  found  that 
fraud  and  abuse  permeate  all  aspects  of  the  program  and  all  areas  of  the  country, 
we  believe  that  some  program  areas  are  more  vulnerable  than  others. 
VulnerabiUties  in  three  specific  program  areas — home  health  agencies,  nursing  fa- 
cilities, and  medical  equipment  and  supplies — have  been  of  particulEir  concern  to  us. 

OPERATION  RESTORE  TRUST 

As  a  result  of  these  concerns,  a  new  effort  to  combat  health  care  fraud,  waste, 
and  abuse  called  Operation  Restore  Trust  has  been  established  to  target  these 
areas.  We  have  focused  attention  on  five  States:  California,  Florida,  New  York, 
Texas,  and  Illinois.  Together,  these  States  account  for  40  percent  of  the  nation's 
Medicare  and  Medicaid  beneficiaries.  Operation  Restore  Trust  is  composed  of  an 
interdisciplinary  team  of  Federal  and  State  Government  including  our  omce,  HCFA, 
the  Administration  on  Aging,  the  Department  of  Justice,  State  Medicaid  agencies, 
and  State  Medicaid  Fra\id  Control  Units. 

Already,  investigations,  audits,  and  evaluations  conducted  by  our  office,  and  spe- 
cial program  initiatives  and  analysis  by  HCFA,  are  showing  that  these  three  areas 
are  pejilicularly  susceptible  to  fraud  and  abuse.  As  part  of  Operation  Restore  Trust 
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we  plan  to  issue  a  number  of  Special  Fraud  Alerts  which  are  designed  to  raise 
awareness  regarding  program  abuses  among  beneficiaries  and  providers.  We  re- 
cently issued  such  an  alert  on  home  health  fraud  and  I  would  like  to  submit  a  copy 
for  the  record.  An  alert  on  nursing  homes  will  be  issued  in  the  near  future. 
I  would  now  briefly  like  to  discuss  each  of  the  Operation  Restore  Trust  areas. 

Home  Health 

In  FY  1990  the  Medicare  program  spent  $3.3  billion  on  home  health.  Program  ex- 
penditures in  this  ^ea  are  expected  to  reach  $14  billion  this  year  and  more  than 
$21  billion  by  the  year  2000,  if  left  uncontrolled.  Numerous  factors  have  contributed 
this  recent  growtii  in  expenditures,  including  increases  in  both  the  number  of  bene- 
ficiaries using  home  health  services  and  tne  average  number  of  visits  per  bene- 
ficiary. 

However,  we  are  concerned  that  part  of  this  increase  may  be  the  result  of  fraud. 
In  the  home  health  industry,  fraud  we  have  observed  has  included  billing  for  exces- 
sive services  or  for  services  not  rendered,  the  use  of  unlicensed  or  untrained  staff, 
falsified  plans  of  care,  forged  physician  signatures,  and  kickbacks. 

For  example,  we  have  an  ongoing  investigation  of  First  American  Health  Care, 
Inc.  (formally  known  as  ABC  Home  Health  Services,  Inc.).  In  this  case,  we  have 
been  working  with  the  U.S.  Attorney  to  pursue  both  criminal  and  civil  charges 
against  the  company.  During  the  course  of  an  investigation  begun  in  1990,  we  deter- 
mined that  ABC  charged  certain  costs  to  the  Medicare  program  that  were  unrelated 
to  Medicare  patient  care.  Later,  when  we  formally  audited  the  agency's  Medicare 
cost  report,  we  found  that  ABC  claimed  approximately  $14  million  in  unallowable 
costs  during  one  cost  reporting  year.  The  unallowable  costs  included  items  such  as 
utility  and  maid  sendee  payments  for  the  owners'  condominium  and  golf  pro  shop 
expenses;  airplane  and  automobile  expenses  for  personal  trips;  and  iobbjdng  ex- 
penses. Other  unallowable  costs  included  $1.2  million  for  a  conference;  almost 
$600,000  for  marketing  and  promotional  activities,  including  expenditures  for  gour- 
met popcorn,  ABC  golf  tees,  ABC  earrings  and  cufflinks,  and  ABC  combs  and  sewing 
kits;  and  over  $200,000  for  entertainment  and  gifts.  As  a  result  of  our  investigation 
and  subsequent  audit,  the  OIG  has  proposed  to  exclude  this  entity  from  the  Medi- 
care, Medicaid,  and  ail  State  health  programs  for  a  period  of  7  years.  ABC  has  re- 
quested a  hearing  on  the  proposed  exclusion  and  the  case  has  been  assigned  to  an 
Administrative  Law  Judge.  A  hearing  may  commence  in  late  November  or  early  De- 
cember. 

We  also  audited  St.  John's  home  health  agency  in  Miami  Lakes,  Florida  and 
found  that  75  percent  of  the  claims  (or  more  than  $25  million)  submitted  by  this 
HHA  did  not  meet  Medicare  guidelines.  We  conducted  a  review  of  home  health 
claims  in  Florida  and  found  that  26  percent  of  claims  did  not  meet  Medicare  guide- 
lines. 

Most  recently,  we  completed  an  analysis  of  Medicare  payments  to  home  health 
agencies.  V/e  analyzed  pavments  made  by  Medicare  to  IfflAs,  and  the  number  of 
visits  they  provided.  The  highest  group  of  home  health  agencies  received,  on  aver- 
age, five  times  the  amount  of  Medicare  reimbursement  per  beneficiary  as  the  lower 
group.  The  average  number  of  visits  per  beneficiary,  by  HHA,  varied  from  141  in 
highest  group  to  27  visits  in  the  lowest  group.  Higher  group  HHAs  tended  to  be  pro- 

grietary  for  profit,  nonaffiliated  organizations.  Differences  in  quality  of  service  and 
eneficiary  characteristics  did  not  explain  the  variation  in  reimbursement  or  visits. 
We  recommended  that  HCFA  target  the  higher  cost  HHAs  for  further  review,  and 
continue  to  work  on  programmatic  improvements  to  the  home  health  benefit  to  pre- 
vent abuse. 

Nursing  Facilities 

As  a  general  matter,  we  are  concerned  about  the  provision  of  services  and  equip- 
ment to  beneficiaries  in  nursing  facilities  because  there  are  a  multiplicity  of  provid- 
ers who  provide  services  to  the  beneficiaries.  No  single  individual  or  institution  is 
held  responsible  for  managing  the  beneficiary's  care  and  ensuring  that  only  needed 
services  are  delivered  to  the  patient.  Indeed,  many  of  the  incentives  run  in  quite 
the  opposite  direction. 

We  are  also  concerned  that  there  is  cost  shifting  between  Part  A  and  Part  B  of 
the  Medicare  program  in  the  provision  of  SNF  services.  For  some  services  such  as 
durable  medical  equipment,  SNFs  must  bill  Medicare  Part  A  on  the  cost  report  and 
cannot  bill  Medicare  Part  B.  However,  we  found  that  more  than  $10  million  was 
incorrectly  billed  to  Part  B  for  durable  medical  equipment  provided  to  Medicare 
beneficiaries  in  SNFs  in  1992.  For  other  services,  program  requirements  are  less 
clear  and  the  SNF  has  the  option  of  billing  Medicare  Part  A  on  the  cost  report  or 
having  suppliers  bill  Medicare  Part  B  directly.  As  a  result,  we  found  that  about  $57 
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million  in  total  enteral  nutrition  charges  were  allowed  in  1992  under  Part  B.  In  ad- 
dition, as  much  as  $55  million  in  1992  were  charged  to  Part  B  for  rehabilitation 
therapy  and  as  much  as  $44  million  was  paid  under  Part  B  for  surgical  dressings, 
incontinence  supplies,  braces,  catheters,  and  similar  items. 

Savings  could  result  if  these  items  were  purchased  by  the  nursing  facility,  acting 
as  a  prudent  purchaser  and  taking  advantage  of  discounts,  rather  than  being  billed 
to  Part  B  and  reimbursed  under  fee  schedules.  We  also  note  that  when  services  are 
billed  under  Part  B,  the  beneficiary  is  liable  for  coinsurance  and  deductibles.  In 
1992,  beneficiaries  whose  stays  in  SNFs  were  covered  by  Medicare  paid  up  to  $99 
million  as  their  coinsurance  and  deductibles  for  therapy,  nutrition,  and  medical  sup- 
plies and  equipment  billed  under  Part  B, 

The  HCFA  shares  our  concerns  about  fragmentation  of  billing  for  services  deliv- 
ered to  Medicare  beneficiaries  in  nursing  facilities  and  is  working  on  possible  solu- 
tions. One  option  would  be  a  statutory  rebundlin^'  provision  for  SNFs,  similar  to 
that  for  hospitals.  Such  an  approach  would  also  support  work  to  establish  a  prospec- 
tive payment  system  for  beneficiaries  in  SNFs. 

The  third  program  area  targeted  by  Operation  Restore  Trust  is  durable  medical 
equipment,  prosthetics,  orthotics,  and  supplies  (DMEPOS).  In  fact,  many  of  the 
abuses  we  observe  in  nursing  facilities  implicate  suppliers.  Since  you  have  requested 
that  we  discuss  this  area  in  particular,  I  will  focus  the  remainder  of  my  remarks 
to  this  area. 

MEDICAL  EQUIPMENT  AND  SUPPLIES 

For  many  years,  we  have  issued  reports  documenting  fi-audulent,  abusive  and 
wasteful  practices  in  the  medical  equipment  and  supplies  area.  The  attention  de- 
voted to  this  area  has  resulted  in  significant  reforms  being  undertaken  including 
changing  point-of-sale  rules  and  how  billing  numbers  are  issued.  However,  we  know 
that  certain  abuses  continue  and  that  additional  corrective  action  can  be  taken  to 
reduce  program  vulnerabilities.  While  DMEPOS  represents  a  relatively  small  part 
of  the  Medicare  program,  it  serves  as  a  good  illustration  of  some  of  the  abuses  in 
the  program  and  the  ease  or  difficulty  in  which  program  modifications  are  made. 

Durable  medical  equipment  are  items  that  can  withstand  repeated  use  and  in- 
clude oxygen  equipment,  hospital  beds,  wheelchairs,  transcutaneous  electrical  nerve 
stimulators  (TENS),  seat-lift  mechanisms,  and  other  equipment  that  physicians  pre- 
scribe for  home  use.  Prosthetics  and  orthotics  are  devices  that  replace  all  or  part 
of  an  internal  body  organ  and  include  leg,  arm,  back,  and  neck  braces  as  well  as 
artificial  legs,  arms,  and  eyes.  Medical  supplies  include  catheter  supplies,  ostomy 
supplies,  incontinence  supplies,  and  wound  care  supplies.  For  certain  pieces  of 
equipment  and  suppHes,  suppliers  submit  claims  along  with  authorization  docu- 
ments known  as  certificates  of  medical  necessity  (CMNs)  prepared  by  a  physician. 
Medicare  expenditures  for  medical  equipment  and  supplies  now  exceed  $3  billion  a 
year. 

For  many  years,  we  have  worked  with  HCFA,  the  Congress  and  the  medical 
equipment  industry  to  document  fi-audulent  and  abusive  practices,  including  ques- 
tionable marketing  techniques,  inflated  charges,  and  manipulation  of  loopholes  in 
the  law.  Not  only  does  the  Federal  Government  lose  millions  of  dollars  a  year  on 
these  schemes,  but  these  practices  are  particularly  offensive  because  they  victimize 
our  beneficiaries.  We  are  pleased  that  our  work  in  this  area  has  contributed  to 
heightened  awareness  of  the  deficiencies  in  payment  and  coverage  policy  for  medical 
equipment  and  suppUes. 

We  have  aggressively  pursued  those  who  have  defi-auded  our  programs  in  this 
area.  Between  1990  and  1994,  our  investigations  led  to  131  successful  criminal  pros- 
ecutions of  DME  suppliers  or  their  employees.  During  the  same  period,  we  imposed 
38  civil  money  penalties.  In  the  last  2  years  alone,  we  excluded  114  DME  companies 
or  their  employees  from  the  Medicare  and  Medicaid  programs.  Some  examples  of 
these  concluded  investigative  cases  are  included  as  an  appendix  to  my  testimony  to 
illustrate  the  types  of  schemes  we  have  uncovered. 

We  often  take  a  close,  hard  look  at  specific  items  of  equipment  or  supplies  when 
we  see  a  significant  increase  in  pajrments  over  a  short  period  of  time.  In  the  absence 
of  coverage  or  coding  changes,  or  new  medical  information  about  proper  use  and  ap- 
plication of  technology,  such  increases  have  often  been  an  indication  of  fi-aud  or  in- 
appropriate billings.  Such  increases  have  led  us  to  examine  claims  for  seat  lift 
chairs,  orthotic  body  jackets,  and  incontinence  supplies,  which  I  will  discuss  in  more 
detail  below. 

The  Congress  and  HCFA  have  taken  a  number  of  steps  since  the  late  1980s  to 
curb  the  abuses  in  the  medical  equipment  and  supplies  area.  In  particular,  two  re- 
forms deserve  prominent  mention: 
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•  A  fee  schedule  for  DME  was  implemented  in  1989  and  the  Omnibus  Budget  Rec- 

onciliation Act  of  1990  established  ceiling  and  floors  to  the  DME  fee  schedules 
to  make  payments  more  uniform. 

•  In  October  1993,  HCFA  began  transferring  claims  processing  for  DME  from  32 

carriers  located  throughout  the  country  to  4  regional  carriers.  As  part  of  this 
process,  point  of  sale  mles  were  changed  to  require  suppliers  to  bill  the  carrier 
that  serves  the  jurisdiction  where  the  beneficiary  lives.  In  addition,  HCFA  re- 
quired suppliers  to  apply  for  new  provider  numbers  and  meet  certain  minimum 
standards  before  nimibers  are  issued. 
Even  with  this  corrective  action,  OIG  work  continues  to  document  certain  defi- 
ciencies in  Medicare  payment  for  DME.  I  want  to  discuss  three  specific  areas  of 
DME  which  illustrate  the  problems  associated  with  DME  reimbursement  and  how 
problems  can  be  corrected  once  they  have  been  identified.  These  areas  are  seat-lift 
chairs,  home  blood  glucose  monitors,  and  orthotic  body  jackets.  In  the  first  case,  the 
solution  to  the  problem  came  legislatively.  In  the  second  case,  the  solution  was  a 
regulatory  one.  In  the  third  case,  the  solution  was  administrative  in  nature.  Let  me 
discuss  the  problems  with  these  pieces  of  equipment  and  then  draw  out  what  I 
think  are  the  valuable  lessons  for  policy  makers. 

Seat-Lift  Chairs — A  Legislative  Solution 

Seat-lift  chairs  are  mechanized  chairs  that  assist  a  person  in  standing  up  and  sit- 
ting down.  Expenditures  for  these  chairs  almost  doubled  from  1984  to  1985,  from 
$33  million  to  $63  million.  Our  analysis  indicated  that  aggressive  national  market- 
ing by  suppliers  had  resulted  in  many  beneficiaries  initiating  the  request  for  the 
chairs.  Further,  we  determined  that  many  of  these  beneficiaries  did  not  need  assist- 
ance in  standing  up  and  used  the  devices  as  pieces  of  furniture  rather  than  medical 
equipment. 

As  a  result  of  our  work,  the  Department  began  work  on  regulations  to  address 
the  problem.  As  that  activity  was  underway,  we  testified  before  Congress  and  a  leg- 
islative solution  was  implemented.  The  Omnibus  Budget  Reconciliation  Act  of  1989 
limited  Medicare  reimbursement  to  seat  lift  mechanisms  only. 

As  a  result  of  this  action,  expenditures  for  seat  lifl:  chairs  and  mechanisms 
dropped  from  $122  million  in  1988  to  $42  million  in  1990  and  $14  million  in  1991. 
Since  payments  are  only  made  for  the  seat  lifl  mechanism  and  not  for  the  chair  it- 
self, suppliers  are  no  longer  reimbursed  when  they  provide  a  chair  that  serves  as 
a  piece  of  furniture. 

Home  Blood  Glucose  Monitors— A  Regulatory  Solution 

In  December  1992,  we  reported  that  Medicare  fee  schedules  for  blood  glucose  mon- 
itors were  excessive.  While  the  monitors  could  be  purchased  for  $50  at  a  drug  or 
grocery  store,  we  found  that  Medicare  fee  schedules  nationwide  ranged  from  $144 
to  $211.  We  actually  found  that  beneficiaries  could  get  rebates  on  the  purchases  of 
monitors  that  equaled  the  cost  of  the  monitor,  resulting  in  no  cost  to  the  beneficiary. 
In  response  to  our  report  on  home  blood  glucose  monitors,  HCFA  issued  a  notice 
of  proposed  rulemaking  in  January  1994  and  a  final  rule  in  January  of  this  year 
which  established  a  flat  payment  amount  of  $58.71  for  blood  glucose  monitors. 
HCFA  estimates  that  enactment  of  this  rule  will  save  $5  million  annually. 

We  are  very  pleased  that  HCFA  took  this  action  to  set  appropriate  payment  levels 
for  this  piece  of  equipment.  It  is  our  understanding  that  this  was  the  first  time  that 
HCFA  used  the  rulemaking  process  to  adjust  payment  levels  for  DME.  However,  it 
is  worth  noting  that  the  regulatory  process  to  effect  such  a  change  consumes  time 
and  resources.  During  the  2  years  it  took  from  the  time  we  made  our  recommenda- 
tion to  the  time  the  change  was  effected,  the  Medicare  program  could  have  saved 
$10  million. 

Orthotic  Body  Jackets— An  Administrative  Solution 

In  1993,  work  done  by  our  investigators  indicated  that  there  may  have  been  a 
problem  associated  with  Medicare's  reimbursement  for  orthotic  body  jackets. 
Orthotic  body  jackets  are  customized,  rigid  devices  intended  to  hold  patients  immo- 
bile and  treat  patients  with  muscular  and  spinal  conditions.  Based  on  this  concern, 
our  office  initiated  a  systematic  review  of  Medicare's  reimbursement  of  this  item. 

In  1994.  we  reported  that  95  percent  of  claims  paid  by  Medicare  ($14  million  in 
1992)  were  for  non-legitimate  devices.  These  non-legitimate  devices  are  more  prop- 
erly categorized  as  seat  cushions  rather  than  body  jackets.  In  addition,  we  reported 
that  suppliers,  rather  than  physicians,  initiated  orders  for  the  non-legitimate  body 
jackets,  and  that  physicians  provided  limited  controls  for  preventing  the  sale  of  non- 
legitimate  devices. 
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While  the  Government  has  a  reputation  for  taking  too  long  to  act  in  many  cir- 
cumstances, I  can  tall  you  that  identification  and  correction  of  the  problems  associ- 
ated with  these  devices  allowed  HCFA  to  quickly  begin  to  address  problems  in  this 
area.  By  the  time  we  issued  our  final  report  on  this  subject,  HCFA  had  taken  ad- 
ministrative action  to  institute  controls  (including  new  coverage  and  medical  review 
guidelines)  to  help  assure  that  only  legitimate  body  jackets  were  reimbursed.  These 
controls  led  to  a  sharp  reduction  in  Medicare  expenditures  in  this  area.  While  al- 
lowed charges  for  orthotic  body  jackets  increased*  by  over  8,200  percent  fi-om  1990 
to  1992  (fi-om  S2 17,000  to  $18  million),  they  decreased  over  40  percent  in  1993,  to 
$10.4  million,  and  further  decreased  to  $7  million  in  1994.  We  have  recommended 
that  HCFA  continue  working  on  this  area  and  take  further  actions  if  necessary  to 
assure  only  legitimate  body  jackets  are  reimbursed.  Data  for  1994  indicate  that  ex- 
penditures are  still  over  3,000  percent  higher  than  they  were  in  1990,  and  given 
our  findings  that  95  percent  of  claims  in  1992  were  not  legitimate  body  jackets, 
some  problems  may  remain. 

Nonetheless,  the  significant  reductions  that  we  did  see  in  this  area  could  never 
have  been  possible  without  decisive  program  attention  being  paid  to  our  alerts  about 
the  unexplained  increase  in  billings.  V^iile  it  can  be  difficult  to  get  program  man- 
agers to  focus  attention  on  an  issue  involving  .00001  percent  of  program  dollars, 
HCFA's  move  to  contractor  specialization  for  DMEPOS  payments  snomd  make  such 
scrutiny  commonplace  in  this  area. 

Lessons  from  These  Case  Examples 

What  lessons  do  we  draw  from  these  experiences?  There  are  some  things  Congress 
can  do  to  improve  the  Medicare  program,  like  stepping  in  to  legislate  specific  prices 
or  coverage  decisions.  But  ultimately  this  cannot  be  the  routine  method  of  doing 
business.  Too  fiiequently,  I  see  one  kind  of  abuse  or  inefficiency  identified,  discussed, 
and  addressed  over  time,  only  to  see  it  replaced  by  a  new  variation  and  a  new 
scheme,  or  perhaps  simply  a  new  market  condition.  Program  managers  must  have 
the  tools  to  manage  their  program  and  adjust  to  changing  conditions. 

The  Medicare  program  is  far  too  limited  in  how  it  can  act  and  how  quickly  it  can 
act  in  areas  such  as: 

•  The  Adjustment  of  Prices.  In  a  competitive  health  care  market,  prices  will  change, 

marketing  strategies  will  change,  and  the  program  can  not  afford  to  wait  3 
years  to  adapt. 

•  Changes  in  Coverage  Policy,  Again,  HCFA  does  not  have  the  authoritv  to  quickly 

and  administratively  alter  coverage  policy  when  its  past  policies  and  definitions 
prove  open  to  abuse. 

•  Deciding  with  Whom  to  do  Business.  Even  with  the  reforms  that  have  recently 

been  implemented,  it  is  exceeding  easy  for  a  supplier  to  do  business  with  the 
Medicare  program — and  exceedingly  hard  for  tne  Medicare  program  to  stop 
doing  business  with  a  supplier. 

Let  me  give  you  more  detail  on  how  difficult  it  is  for  HCFA  to  adjust  prices,  as 
an  illustration  of  the  problems  facing  program  managers. 

In  general,  even  when  the  GIG  or  HCFA  identifies  a  particular  piece  of  equipment 
as  significantly  overpriced  (i.e.,  as  "inherently  unreasonable"),  tne  Department  or 
carriers  cannot  adjust  reimbursement  levels  without  going  through  the  regulatory 
process  that  was  used  to  reduce  payment  level  for  glucose  monitors.  As  I  previously 
discussed,  the  regulatory  process  is  a  very  resource  intensive  and  time  consuming 
process.  It  may  become  more  so  if  new  requirements  are  placed  on  administrators 
to  perform  elaborate  cost  benefit  analysis.  The  only  other  alternative  is  for  the  Con- 
gress to  legislativelv  reduce  the  payment  amount.  We  recommend  that  the  Congress 
enact  legislation  which  would  allow  carriers  to  apply  "inherent  reasonableness"  in 
setting  reimbursement  amounts  (this  would  allow  downward  adjustments).  The  De- 
partment actually  had  this  authority  prior  to  1987.  Enactment  of  this  provision 
would  allow  HCFA  to  take  more  timely  action  in  setting  appropriate  payment  levels. 

Statutory  authority  to  allow  competitive  bidding  in  the  Medicare  program  would 
also  give  HCFA  greater  flexibility  to  achieve  cost  savings.  Medicare  can  not  enter 
into  exclusive  contracts  with  providers  to  provide  equipment  and  services  to  bene- 
ficiaries. Thus  it  can  not  use  its  marketplace  leverage  to  obtain  the  best  prices  for 
the  products  and  services  delivered  to  its  beneficiaries. 

It  is  worth  noting,  in  this  era  of  reinvention  and  reengineering,  that  private  sector 
third  part>'  payers  do  not  operate  under  similar  constraints.  They  are  not  bound  by 
the  prescriptive  nature  of  the  Social  Security  Act  or  the  Administrative  Procedures 
Act.  While  some  of  these  requirements  may  serve  usefiil  purposes  despite  the  limits 
they  place  on  tiie  Medicare  program,  some  may  prevent  program  managers  fi*om 
taking  appropriate  action  to  improve  program  operations. 


46 

This  is  not  to  say  that  HCFA  can  not  do  better  in  identifying  and  responding  to 
reports  of  fraud  and  abuse.  For  example,  we  believe  that  payments  for  hospital  beds 
are  excessive,  but  HCFA  has  not  agreed  to  take  action.  It  has  taken  years  to  get 
HCFA's  agreement  to  look  at  oxygen  pricing.  Yet,  even  with  HCFA's  agreement, 
such  changes  take  a  great  deal  of  time  when  pursued  through  regulation,  as  is  re- 
quired. And  we  may  not  have  entirely  fixed  the  orthotic  body  jacket  problem  yet. 

Our  work  in  the  medical  equipment  and  supplies  area  continues  through  Oper- 
ation Restore  Trust  and  other  activities.  As  I  mentioned  earlier  in  my  testimony, 
we  are  seeing  a  good  number  of  problems  with  medical  equipment  and  supplies  de- 
livered in  nursing  facilities.  A  good  example  of  this  is  incontinence  supplies. 

Incontinence  Supplies 

Incontinence  supplies  are  supplies  used  for  individuals  who  have  bladder  or  bowel 
control  problems.  The  Medicare  program  covers  these  supplies  when  incontinence  is 
of  long  and  indefinite  duration.  Incontinence  supplies  include  catheters  and  external 
collection  devices  such  as  pouches  or  cups.  Catneters  are  flexible,  tubular  instru- 
ments used  to  control  urinary  flow.  The  HCFA  will  also  reimburse  for  accessories 
that  aid  in  the  effective  use  of  such  devices,  such  as  drainage  bags,  irrigation  sv- 
ringes,  sterile  saline  solutions  and  lubricants.  However,  certain  items,  such  as  ao- 
sorbent  undergarments  or  diapers,  are  specifically  excluded  from  Medicare  coverage. 

Medicare  allowances  for  incontinence  supplies  more  than  doubled  in  3  years  de- 
spite a  drop  in  the  number  of  beneficiaries  using  these  supplies.  The  amount  al- 
lowed for  incontinence  supplies  rose  fi*om  $88  imllion  in  1990  to  $230  million  in 
1993,  an  increase  of  $142  million.  During  the  same  period,  the  number  of  bene- 
ficiaries receiving  incontinence  supplies  fell  from  312,000  to  293,000,  causing  the  al- 
lowance per  beneficiary  to  increase  from  $282  to  $786,  a  179  percent  increase. 

Most  of  these  payments  were  concentrated  in  one  carrier  and  a  small  number  of 
suppliers  and  beneficiaries.  We  believe  that  questionable  billing  practices  may  ac- 
count for  almost  half  of  incontinence  allowances  in  1993.  Approximately  $88  million 
was  allowed  for  accessories  that  were  not  billed  along  with  a  catheter,  indicating 
that  coverage  giiidelines  were  not  met.  Another  $19  million  in  allowances  were 
made  for  beneficiaries  who  appeared  to  receive  more  supplies  than  necessary.  To- 
gether these  questionable  allowances  amounted  to  $107  million  in  1993.  If  left  un- 
checked, the  cost  to  Medicare  will  be  $535  million  over  the  next  five  years. 

Information  from  nursing  facilities  indicates  that  suppliers  engage  in  Questionable 
marketing  practices  to  increase  their  business  in  incontinence  supplies.  Twenty-four 
percent  of  nursing  facilities  have  reported  that  supplier  representatives  decided  the 
number  of  supplies  to  be  delivered  in  a  given  month  to  beneficiaries.  In  addition, 
nursing  facilities  have  reported  other  practices  by  suppliers  such  as  the  routine 
waiving  of  beneficiary  coinsurance  payments  as  well  as  offers  of  inducements  in  ex- 
change for  allowing  suppliers  to  provide  incontinence  supplies  to  patients. 

As  a  result  of  our  concerns  regarding  incontinence  supplies,  we  have  launched  a 
major  national  investigation  into  the  marketing  and  billing  of  these  supplies  to  Med- 
icare beneficiaries  in  nursing  facilities. 

IMPROVING  PROGRAM  EFFICIENCY 

The  1995  edition  of  the  Office  of  Inspector  General  Cost-Saver  Handbook,  also 
known  as  the  Red  Book,  contains  unimplemented  OIG  recomjnendations  that  result 
in  cost  savings.  We  estimate  that  these  recommendations  could  save  $25  billion  an- 
nually and  another  $1  billion  in  one-time  recoveries.  These  legislative,  regulatory, 
and  administrative  options  could  be  considered  by  policy  makers  to  attain  greater 
program  efficiency  and  to  enhance  the  viability  of  the  trust  funds. 

The  Subcommittees  have  requested  that  I  outline  actions  that  we  have  rec- 
ommended that  can  be  taken  administratively.  I  would  note,  however,  that  most  of 
the  large  dollars  savings  items  that  we  have  offered  for  consideration  are  legislative 
in  nature.  These  items  include  mandating  Medicare  Part  A  coverage  of  State  and 
local  employees  hired  prior  to  1986,  raising  the  Medicare  retirement  age  to  67,  ex- 
panding Medicare  secondary  payer  provisions,  revising  payment  methodologies  for 
graduate  medical  education  and  indirect  medical  education,  reducing  Medicare  pay- 
ments for  hospital  capital  costs,  modifying  Medicare  payments  for  hospital  bad 
debts,  instituting  copayments  for  Medicare  laboratory  services  and  making  this  part 
of  the  physician  office  payment,  and  eliminating  Medicare  disproportionate  share 
payments.  Of  the  $21.5  billion  that  could  be  saved  by  implementing  our  Medicare 
and  Medicaid  related  changes,  $19.2  billion  annually  could  be  attained  legislatively, 
while  only  $2.2  billion  annually  relate  to  administrative/regulatory  items.  Legisla- 
tion is  required  to  make  structural  changes  and  it  is  these  changes  that  result  in 
large  savings.  In  fact,  as  I  discussed  earlier,  the  Social  Security  Act  in  many  ways 
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is  so  prescriptive  in  how  Medicare  processes  clciims,  what  services  are  covered,  and 
how  reimbursement  rates  are  determined  that  legislation  is  required  for  most  of  our 
recommendations. 

Administrative/Regulatory  action,  however,  can  be  taken  in  a  number  of  areas  to 
improve  program  emciencies  and  to  prevent  program  abuses.  The  following  are 
some  of  our  administrative/regulatory  recommendations  contained  in  our  most  re- 
cent version  of  the  Red  Book: 

•  Ambulance  Transportation — Many  payments  for  ambulance  transports  taking  end 

stage  renal  disease  beneficiaries  to  and  from  dialysis  violate  Medicare  guide- 
lines and  should  never  have  been  made.  We  estimate  that  $66  million  could  be 
saved  by  preventing  payments  for  such  services  (and  $509  million  over  5  years). 
We  also  believe  that  advance  life  support  (ALS)  transports  should  be  paid  for 
only  when  such  services  were  medically  necessary.  By  limiting  reimbursement 
to  the  basic  life  support  level  unless  ALS  services  are  necessary,  we  estimate 
that  $47  million  could  be  saved  annually  (and  $235  million  over  5  years).  The 
HCFA  is  now  working  on  an  ambulance  regulation. 

•  Oxygen  Services  and  Pajnnent — ^We  have  reported  on  the  significant  variations 

and  shortcomings  in  the  equipment  and  patient  monitoring  services  that  are 
provided  to  Medicare  beneficiaries,  which  could  affect  the  efficacy  of  the  oxygen 
therapy.  Given  the  complex  nature  of  oxygen  concentrator  therapy,  we  have  rec- 
ommend that  HCFA  develop  a  strategy  that  will  ensure  that  Medicare  bene- 
ficiaries receive  all  necessary  care.  We  are  pleased  the  HCFA  has  agreed  to  ad- 
dress this  issue  by  regulation. 

We  have  also  been  concerned  for  some  time  about  pajnnents  for  oxygen  con- 
centrators. We  are  pleased  that  HCFA  has  begun  to  assess  its  pricing  for  such 
equipment.  Based  on  currently  available  information,  more  appropriate  pricing 
could  result  in  substantial  savings.  In  fact,  we  estimate  that  if  Medicare  were 
able  to  attain  oxygen  concentrators  for  the  same  price  as  paid  by  the  Depart- 
ment of  Veterans  Affairs,  savings  of  $567  million  would  result  (or  $4.2  billion 
over  5  years).  The  exact  savings  will  depend  on  what  services  Medicare  wants 
delivered  to  patients  receiving  oxygen  therapy  (as  discussed  above). 

•  Physical  Therapy  in  Physicians'  Offices — We  have  recommended  that  HCFA  take 

administrative  action  to  prevent  inappropriate  payments  for  physical  therapy  in 
physicians'  offices  after  finding  that  78  percent  of  these  procedures  did  not  rep- 
resent true  physical  therapy  services.  Actions  which  could  be  taken  include  con- 
ducting focused  medical  review,  providing  physician  education  activities,  and 
applying  existing  physical  therapy  coverage  guidelines  for  other  settings  to  phy- 
sicians' offices.  We  estimate  that  these  actions  would  save  $47  million  annually 
(and  $235  million  over  5  years).  The  HCFA  concurred  with  our  recommendation 
and  is  in  the  process  of  taking  corrective  action. 

•  Medicaid  Cost  Sharing — ^While  many  States  use  some  type  of  beneficiary  cost 

sharing  in  their  Medicaid  programs,  these  States  did  not  report  excessive  ad- 
ministrative, recipient,  or  provider  burdens.  We  recommended  that  HCFA  pro- 
mote the  development  of  effective  cost  sharing  programs  and  estimated  that 
Federal  and  State  savings  in  excess  of  $  120  mulion  annually  could  be  attained 
(and  $769  million  over  5  years)  by  applying  cost  sharing  to  just  four  services — 
inpatient  hospital,  outpatient  hospital,  physician  visits,  and  prescription  drugs. 

•  Medicaid  Payments  to  Institutions 'for  Mentally  Retarded  People — ^The  OIG  has 

found  that  Medicaid  reimbursement  rates  for  large  ICF/MRs  are  more  than  five 
times  greater  in  some  States  than  in  others  (ranging  from  $27,000  to  $158,000 
annually  per  resident).  We  outlined  a  number  of  different  options  for  controlling 
excessive  spending  for  these  services.  By  capping  payments  at  the  national  av- 
erage, we  estimated  that  Federal  and  State  savings  in  excess  of  $680  million 
could  be  attained  annually  (and  $3.4  billion  over  5  years).  The  HCFA  disagreed 
with  our  recommendation. 

•  Medicaid  Generic  Drugs — We  have  also  recommended  that  HCFA  identify  and 

alert  States  to  methods  which  would  encourage  the  use  of  lower  priced  generic 
drug  products  in  the  Medicaid  program.  We  found  that  annual  cost  savings  to 
the  Medicaid  program  (Federal  and  State)  could  be  as  much  as  $46  million  for 
only  37  high  volume  dispensed  brand  name  drugs,  if  the  reimbursement  for 
those  drugs  was  limited  to  the  amounts  set  by  HC3FA  for  equivalent  generic 
drugs  (ana  $245  million  over  5  years). 

CONCLUSION 

I  appreciate  the  opportunity  to  appear  before  you  today  and  to  share  with  you 
some  of  our  concerns  and  work  we  nave  done  in  the  Medicare  program.  I  look  for- 
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ward  to  sharing  the  results  of  our  Operation  Restore  Trust  activities  as  well  as 
other  activities  undertaken  by  our  office. 

Again,  thank  you  for  the  opportunity  to  appear  before  you  today.  I  would  be 
happy  to  respond  to  any  questions  you  might  have. 

Appendix 

selected  case  examples 

1.  Harry  Ullrich,  owner  of  record  of  Infinite  Medical  Supplies,  a  New  York  durable 
medical  equipment  (DME)  company,  was  sentenced  for  fraudulently  billing  Medicare 
$2.36  million  over  an  18-montn  period.  Infinite  was  part  of  Universal  Medical  Sup- 
pHes  and  participated  in  a  fraud  scheme  that  cost  Medicare  more  than  $6  million. 
The  scheme  involved  at  least  four  doctors,  eight  salespersons  and  three  company 
principals  who  engaged  in  false  statements,  kickbacks  and  conspiracy  by  billing 
Medicare  for  reimbursable  items  such  as  hospital  beds  and  wheelchairs  which  bene- 
ficiaries never  received.  Ullrich  was  sentenced  to  37  months  in  prison  and  2  years 
probation.  Earlier  Ullrich  agreed  to  forfeit  $736,500  in  cash  and  property  already 
seized,  in  settlement  of  a  civil  suit  for  overcharging  Medicare.  He  also  must  turn 
over  an  additional  $112,000. 

2.  William  Drumheller,  owner  of  a  now-bankrupt  DME  company  in  Illinois,  was 
sentenced  to  5  months  imprisonment  and  5  montns  home  confinement  for  defraud- 
ing Medicare  of  close  to  $61,000  over  a  1-year  period.  Drumheller  obtained  names 
and  health  insurance  claim  numbers  of  nursing  facility  patients.  He  then  forged 
physicians'  signatures  on  medical  necessity  forms  and  filed  claims  for  equipment,  in- 
cluding beds,  wheelchairs  and  mattresses,  which  he  never  provided.  The  investiga- 
tion of  Druinheller  uncovered  a  sordid  past  that  included  a  criminal  conviction  for 
murder.  Former  employees  interviewed  recalled  episodes  of  sexual  misconduct  and 
violence.  During  the  investigation  Drumheller  filed  for  bankruptcy  and  made  false 
statements,  but  the  trustee  decided  not  to  prosecute. 

3.  Geoffrey  Bradley,  former  employee  of  a  Tennessee-based  DME  company,  pled 
guilty  in  Massachusetts  to  conspiracy  to  defraud  Medicare  in  a  multi-million-dollar 
fraud  scheme.  Bradley's  is  the  first  prosecutive  action  under  the  Inspector  General's 
national  incontinence  care  project  targeting  DME  companies  which  supply  inconti- 
nence care,  urological  and  orthotic  items  to  patients  in  nursing  facilities  and  long- 
term  care  facilities.  Bradley's  company,  Providers,  Inc.,  billed  for  items  sold  as  far 
away  as  California  and  Florida.  It  engaged  in  "carrier  shopping,"  determining  the 
States  in  which  carriers  paid  the  highest  Medicare  reimbursement  and  using  shell 
offices  or  mail  drops  to  create  tiie  illusion  that  its  supplies  were  sold  in  those  States. 
It  also  billed  for  supplies  never  provided,  including  supplies  for  deceased  nursing  fa- 
cility patients.  The  company  has  filed  millions  of  dollars  in  fraudulent  claims  across 
the  country,  including  $4.4  million  in  Massachusetts  alone.  Subsequent  to  Bradley's 

£lea,  company  owner/President  Gary  Lakins  and  former  senior  managers,  Karen 
>eRosa,  Randy  Jenkins  and  Tammy  Simpson,  all  of  Tennessee,  were  indicted  and 
arrested. 

4.  In  Pennsylvania,  John  Cocivera  and  six  DME  companies  he  owned  were  found 
guilty  of  mail  fraud  and  submitting  false  Medicare  claims.  Cocivera's  companies  con- 
tacted Medicare  beneficiaries  by  telephone  and  solicited  their  acceptance  of 
unneeded  DME.  For  example,  many  beneficiaries  who  received  special  bed  pads 
stated  they  were  ambulatory  and  dia  not  feel  they  were  susceptible  to  decubitus  ul- 
cers. Others  said  they  never  used  any  of  the  equipment  received.  Many  beneficiaries' 
doctors  said  the  DME  was  not  medically  necessary.  A  review  of  patient  files  showed 
them  to  have  been  altered,  with  information  whited  out  or  crossed  out  and  changed, 
and  much  of  the  information  was  handwritten  and  entered  with  a  pen  other  than 
that  used  in  the  doctor's  signature.  The  estimated  loss  to  the  Government  is  $3.4 
milUon.  Cocivera  and  his  companies  are  to  be  sentenced  in  late  September. 

5.  The  OIG,  the  Federal  Bureau  of  Investigation,  the  Defense  Criminal  Investiga- 
tive Services,  the  Postal  Inspection  Service  and  the  Federal  Trade  Commission 
(FTC)  executed  a  search  warrant  on  Motion  Medical  in  Ohio.  The  warrant  was 
based  on  an  OIG  investigation  that  Motion  Medical,  a  DME  company,  participated 
in  a  scheme  that  defrauded  Medicare  of  $1.2  million  in  false  claims  for  service  not 
rendered.  Motion  Medical  aggressively  telemarketed  and  billed  Medicare  for  motor- 
ized wheelchairs,  but  provided  electric  scooters  to  the  beneficiaries.  The  scooters, 
which  should  have  been  billed  for  $2,000  each,  were  thus  billed  to  Medicare  at 
$5,000  each.  The  FTC  has  identified  spin-off  companies  in  Wisconsin  and  South 
Carolina  which  may  also  have  participated  in  the  scheme. 

6.  Prosthetist  William  Lee,  who  owned  a  California  durable  medical  equipment 
company,  was  sentenced  to  7  months  in  prison  and  3  years  supervised  release  for 
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Medicare  fraud.  Lee  submitted  44  claims  for  orthotic  bilateral  contracture  devices, 
purportedly  for  nursing  facility  residents,  which  he  never  provided.  After  an  inves- 
tigation was  begun  and  the  carrier  began  withholding  reimoursement,  he  submitted 
claims  under  the  provider  number  of  a  friend,  set  up  a  second  business  in  a  friend's 
name,  and  submitted  more  false  Medicare  claims  for  prosthetic  and  orthotic  devices. 
On  the  basis  of  an  earlier  plea  agreement  he  is  to  pay  the  Government  $400,000. 

7.  Texas  DME  company  owner  Jimmy  Mathis,  his  partner  Gary  Blakelv  and  com- 
pany manager  Larry  Lane  were  ordered  to  make  restitution,  jointly  and  severally, 
of  $386,500  for  their  part  in  a  false  billings  and  kickbacks  scheme.  They  had  billed 
Medicare  for  body  jackets  when  thev  really  provided  seat  pads.  The  seat  pads  were 
manufactured  in  Mexico  for  $50  each,  but  Medicare  was  billed  $1,200.  Over  a  2-year 
period  the  company  billed  Medicare  more  than  $1.6  million.  In  addition,  nursing 
nome  owner  George  Renfro  had  accepted  bribes  from  Mathis  for  permitting  his  com- 
pany to  supply  ostomy  and  feeder  supplies  to  a  nursing  home  Renfro  and  his  wife 
owned.  Mathis  purchased  $500,000  in  life  insurance  policies  for  the  Renfros  in  ex- 
change for  being  allowed  to  supply  the  nursing  home.  Mathis  was  sentenced  to  33 
mondis  in  prison  and  3  years  probation,  Blakely  and  Lane  to  150  and  180  days 
home  detention  and  probation,  and  Renfro  to  180  days  home  detention  and  5  years 
probation. 

8.  Randy  Shelly  pled  guilty  in  Texas  to  a  charge  related  to  Medicare  fraud 
through  which  his  durable  medical  equipment  (DME)  companies  were  paid  more 
than  $1.47  million  over  a  2-year  period.  Using  many  salesmen,  Shellv  sold  wheel- 
chair cushions  exclusively  to  nursing  facility  patients  in  15  States  and  billed  Medi- 
care for  body  jackets.  Some  of  the  units  were  billed  to  as  many  as  five  different  car- 
riers before  payment  was  allowed.  As  part  of  the  plea  agreement  Shelly  promised 
to  give  information  on  other  wheelchair  pad  distributors  in  Texas.  He  is  to  be  sen- 
tenced in  September  1995. 

9.  On  July  7,  1995,  dentist  Charles  Akin,  who  owned  a  Texas  durable  medical 
equipment  (DME)  company,  was  indicted  on  charges  related  to  Medicare  fraud. 
Akin's  company  sold  only  one  product,  a  vinyl-covered  foam  cushion  which  it  manu- 
factured for  $75  each.  Akin  billed  Medicare,  under  the  code  for  a  body  jacket,  $1,289 
for  each  item.  He  was  paid  $124,000  over  a  15-month  period.  Akin  recruited  others 
to  sell  for  him  or  to  establish  their  own  DME  companies  for  which  he  would  be  the 
sole  supplier  of  cushions.  He  was  responsible  for  "the  creation  of  at  least  six  other 
DME  companies  which  were  paid  more  than  $1.2  million  by  Medicare  over  a  15- 
monUi  period.  In  addition.  Akin  billed  Texas  Medicare  for  cushions  sold  to  nursing 
facility  residents  by  his  sister-in-law's  Colorado  DME  company  after  she  complained 
that  Colorado  Medicare  would  not  pay  her  "body  jacket"  claims. 

10.  The  owner  of  Global  Medical  Systems,  a  DME  supplier,  pled  guilty  in  New 
Jersey  to  defrauding  the  Medicare  program.  Kevin  Dyevich  had  submitted  claims 
for  lymphedema  pumps  at  $4,000  each,  when  he  actually  famished  pumps  costing 
about  $800  each,  to  carriers  in  California  and  Maryland  he  was  certain  would  pay. 
On  several  occasions,  he  billed  and  was  paid  by  more  than  one  carrier  for  the  same 
service.  Dyevich's  plea  covers  a  1-year  period  during  which  he  defrauded  Medicare 
of  about  $320,000.  A  civil  settlement  is  being  negotiated. 
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Mr.  COBURN.  Thank  you. 

Next,  v/e  have  Ms.  Sarah  Jaggar,  director  of  the  Health,  Financ- 
ing &  Policy  Issues  in  the  Health,  Education  &  Human  Services  Di- 
vision of  the  General  Accounting  Office.  Previously,  she  was  the  di- 
rector for  Operations  in  the  same  division  before  joining  GAO. 

Ms,  Jaggar  was  with  Arthur  Young  &  Company.  Ms.  Jaggar  will 
testify  to  the  vulnerabilities  of  the  Medicare  program.  She  will  dis- 
cuss factors  within  HCFA  hindering  efforts  to  curtail  waste,  fraud, 
and  abuse.  Vulnerabilities  of  the  program  will  be  addressed,  includ- 
ing how  HCFA  has  responded. 

Ms.  Jaggar,  we  look  forward  to  your  testimony,  and  thank  you 
for  coming  before  this  committee  again. 

TESTIMONY  OF  SARAH  F.  JAGGAR 

Ms.  Jaggar.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased 
to  be  here  today  as  you  explore  the  problems  of  waste,  fraud,  and 
abuse  in  the  Medicare  program.  As  we  testified  to  you  before,  v/e 
believe  that  billions  can  be  saved  by  curbing  questionable,  abusive, 
and  exploitative  billings.  Today,  I  would  like  to  talk  about  ways  in 
which  Medicare  is  particularly  vulnerable  to  abuse,  why  response 
is  slow  even  after  problems  surface,  and  what  can  be  done  to  rem- 
edy program  weaknesses.  My  comments  are  based  on  our  extensive 
work  in  these  areas  in  the  past  years. 

In  brief,  we  found  that  Medicare's  continuing  vulnerability  stems 
from  a  combination  of  circumstances:  an  environment  ripe  for 
abuse  because  of  higher- than-market  rates  for  certain  services,  in- 
adequate checks  for  detecting  fraud  and  abuse,  and  inadequate  cri- 
teria for  confirming  the  authenticity  of  providers  billing  the  pro- 
gram; and  also  from  lengthy  delays  and  inadequacies  in  corrective 
actions  even  after  program  problems  are  identified. 

Let  me  illustrate  my  points  with  some  examples.  Ms.  Brown 
mentioned  that  Medicare  sometimes  pays  substantially  higher- 
than-market  rates  for  many  services,  and  one  of  the  best  examples 
of  this  is  the  one  she  mentioned  about  home  blood  glucose  monitors 
which  were  being  sold  in  drug  stores  across  the  country  for  about 
$50  or  less  and  for  which  Medicare  paid  between  $144  and  $211. 
In  some  instances,  the  monitors  were  even  offered  free  after  a  re- 
bate. 

Whether  because  of  its  own  burdensome  regulatory  and  adminis- 
trative procedures  or  because  of  strict  constraints  imposed  by  man- 
date, we  have  found  HCFA  slow  in  addressing  problems  involving 
overpricing,  inadequate  payment  checks,  or  abusive  providers. 

In  regard  to  the  overpriced  home  glucose  monitors  case,  HCFA 
reported  in  January  of  this  year  that,  under  its  inherent  reason- 
ableness authority,  the  process  required  to  lower  the  reimburse- 
ment for  these  monitors  took  about  3  years,  or  995  days.  The  final 
notice  establishing  the  special  payment  limits  v/as  issued  in  the 
Federal  Register  on  January  17  of  this  year.  This  was  after  the  IG 
identified  the  problem  in  1992,  as  she  mentioned. 

Industry  resources  claimed  that  this  speedy  response  was  pos- 
sible only  because  few  suppliers  commented  on  the  proposed  rule. 
Indeed,  one  of  the  newsletters  that  goes  to  members  of  the  industry 
encouraged  in  the  future  that  the  industry  provide  additional  re- 


54 

sponses  to  assure  that  action  was  not  taken  quite  so  expeditiously,  j 
The  point  is  that  HCFA  is  required  to  pursue  a  tedious  and  bur- 
densome process  to  accomplish  something  as  simple  as  the  reduc- 
tion of  price  of  this  single  device. 

There  is  a  diagram  marked  Figure  1  in  our  testimony  which  il- 
lustrates the  steps  required  and  the  length  of  time  it  took  for  each 
of  those  steps.  It  is  not  a  surprise  that  to  date  HCFA  has  com- 
pleted only  one  of  these  inherent  reasonableness  actions,  although 
a  number  of  others  are  reportedly,  currently  underway. 

In  December  1994,  the  Secretary  of  HHS  announced  an  initiative 
to  dramatically  shorten  the  time  it  takes  to  issue  final  regula- 
tions— to  shorten  it  to,  on  average,  24  months.  This  current  regu- 
latory process  within  HHS  is  shown  in  Figure  2  of  our  statement, 
and  on  the  board  over  here.  It  is  too  small  for  you  to  see  the  detail, 
but  large  enough  to  give  you  the  idea  of  the  many  steps  that  are 
involved  as  an  illustration  of  what  this  regulatory  process  requires. 
Under  the  direction  of  the  Secretary,  the  plan  for  implementing 
this  initiative  to  shorten  the  length  of  time  to  issue  regulations  has 
not  yet  been  issued. 

The  problems  facing  Medicare  confront  private  insurers  as  well, 
but  they  are  armed  with  a  larger  and  more  versatile  arsenal  of 
health  care  management  techniaues  than  HCFA  currentlv  has. 
These  techniques  may  not  be  wholly  applicable  to  Medicare  but,  in 
general,  they  offer  a  menu  of  options  for  devising  ways  to  make 
Medicare  more  cost  effective. 

Commercial  contractors,  which  play  a  key  role  in  administering 
Medicare,  routinely  employ  management  of  care  techniques  and 
use  state-of-the-art  technology  in  their  capacity  as  private  insurers. 
If  HCFA  were  able  to  apply  these  techniques  to  Medicare,  the  pro- 
gram's weaknesses,  we  believe,  could  be  significantly  remedied. 

Given  the  current  emphasis  on  fiscal  discipline,  the  pay-and- 
chase  approach  to  targeting  abusive  providers  will  continue  to  fall 
behind  the  demands  that  are  placed  upon  it.  Increased  emphasis 
on  pre-enforcement  efforts,  we  believe,  is  needed. 

Such  an  approach  could  adopt  the  following  3  strategies.  First  is 
to  allow  Medicare  to  price  services  and  procedures  more  competi- 
tively. This  could  include  streamlining  processes  required  to  revise 
excessive  payment  rates  and  competitively  bidding  and  negotiating 
prices.  Second  is  to  enhance  Medicare's  anti-fraud  and  abuse  ef- 
forts, including  completing  the  modernization  of  Medicare's  claims 
processing  and  information  systems  and  expanding  the  use  of 
state-of-the-art  computerized  controls.  Third  is  to  require  providers 
to  demonstrate  their  suitability  as  a  Medicare  vendor  before  being 
given  unrestricted  billing  rights,  including  HCFA's  establishment 
of  preferred  provider  networks,  development  of  more  rigorous  cri- 
teria for  authorization  to  bill  the  program,  and  use  of  private  enti- 
ties to  provide  accreditation  or  certification. 

Mr.  Chairman,  this  concludes  my  statement.  I  would  be  pleased 
to  answer  any  questions. 

[The  prepared  statement  of  Sarah  F.  Jaggar  follows:] 

Prepared  Statement  of  Sarah  F.  Jaggar,  Director,  Health  FiNAJsicmG  and 
Policy  Issues,  Health,  Education,  and  Human  Services  Division,  GAO 

Mr.  Chairman  and  Members:  We  are  pleased  to  be  here  today  as  this  Subcommit- 
tee explores  the  problems  of  waste,  fraud,  and  abuse  in  the  Medicare  program.  As 
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we  testified  before  you  in  a  joint  hearing  last  May  and  have  documented  in  numer- 
ous reports  and  other  concessional  testimony,  bulions  of  dollars  could  be  saved  by 
curbing  Questionable,  abusive,  and  exploitative  billing. 

You  asked  that  we  examine  ways  in  which  Medicare  is  particularly  vulnerable  to 
abuse,  whv  any  response  to  these  problems  is  slow  even  after  they  surface,  and 
what  could  be  done  to  remedy  program  weaknesses.  My  comments  today  are  based 
on  our  extensive  work  in  these  areas  in  the  past  year.  (See  app.  II  for  a  list  of  relat- 
ed GAO  products.) 

In  summary,  our  work  has  shown  that  Medicare's  continuing  vulnerability  stems 
from  a  combination  of  circumstances: 

— an  environment  ripe  for  abuse  because  of  higher-than-market  rates  for  certain 
services,  inadequate  checks  for  detecting  fraud  and  abuse,  and  inadequate  cri- 
teria for  confirming  the  authenticity  of  providers  billing  the  program  and 

— lengthy  delays  and  inadequacies  in  corrective  actions  even  after  problems  are 
identified. 

In  contrast,  private  payers  have  adopted  various  management  approaches  to  alle- 
viate the  problems  of  overcharging,  inadequate  claims  scrutiny,  and  abusive  or  poor- 
ly quaUfied  providers.  Medicares  pricing  methods  and  controls  over  utilization, 
while  consistent  with  health  care  financing  and  delivery  30  years  ago,  are  not  well 
aligned  with  today's  major  financing  and  delivery  changes.  To  some  extent,  the  pre- 
dicament inherent  in  public  programs — the  uncertain  Ime  between  adequate  mana- 
gerial control  and  excessive  government  intervention — helps  ejcplain  the  dissimilar- 
ity in  the  ways  Medicare  and  private  health  insurers  aominister  their  respective 
"plans." 

We  beheve  that  a  viable  strategy  for  remedying  the  program's  weaknesses  would 
be  to  adapt  the  health  care  management  approach  of  private  payers  to  Medicare's 
role  as  public  payer.  Such  a  strategy  woiud  focus  on  pre-enforcement  efforts.  It 
would  entail  (1)  more  competitively  developed  payment  rates,  (2)  enhanced  fraud 
and  abuse  detection  efforts  through  modernized  information  systems,  and  (3)  more 
rigorous  criteria  for  granting  authorization  to  bill  the  program. 

BACKGROUND 

Medicare  is  the  nation's  largest  single  payer  of  health  care  costs.  In  1994,  it  spent 
$162  billion,  or  14  percent  of  the  federal  budget,  on  behalf  of  about  37  million  elder- 
ly and  disabled  people.  Approximately  90  percent  of  Medicare  beneficiaries  obtained 
services  on  an  unrestricted  fee-for-service  basis;  that  is,  patients  chose  their  own 
physicians  or  other  health  care  providers,  with  charges  sent  to  the  program  for  pay- 
ment. This  setup  mirrored  the  nation's  private  health  insurance  indemnity  plans, 
which  prevailed  until  the  1980s. 

Since  then,  revolutionary  changes  have  taken  place  in  the  financing  and  delivery 
of  health  care.  Greater  competition  among  hospitals  and  other  providers  has  enabled 
health  care  buyers  to  be  more  cost-conscious.  Private  payers,  including  large  em- 
ployers, use  an  aggressive  management  approach  to  control  health  care  costs.  The 
Health  Care  Financing  Administration  (IiCFA),  within  the  Department  of  Health 
and  Human  Services  (HHS),  is  Medicare's  health  care  buyer,  HCFA's  pricing  of 
services  and  controls  over  utilization  have  been  carefully  prescribed  by  statute,  reg- 
ulation, or  agency  policy. 

HCFA  contracts  with  about  77  private  companies — such  as  Blue  Cross  and 
Aetna — ^to  handle  claims  screening  and  processing  and  to  audit  providers.  Each  of 
these  commercial  contractors  works  with  its  local  medical  community  to  set  cov- 
erage poUcies  and  payment  controls.  As  a  result,  billing  problems  involving  waste, 
fraud,  and  abuse  are  handled,  for  the  most  part,  at  the  contractor  level.  This  ar- 
rangement was  prompted  when  the  program  was  established  in  the  mid-1960s  by 
concerns  that  the  federal  government,  wrdch  lacked  extensive  claims  processing  ex- 
pertise and  experience,  would  prove  incapable  of  providing  service  comparable  to 
that  of  private  insurers. 

PROGRAM  VULNERABILITIES  MAKE  MEDICARE  AN  APPEALING  TARGET  FOR  ABUSE 

Most  observers  agree  that  the  vast  majority  of  Medicare  providers  seek  to  abide 
by  program  rules  and  strive  to  meet  beneficiaries'  needs.  But  certain  characteristics 
of  the  program  and  the  way  it  is  administered  create  a  climate  ripe  for  abuse  by 
some  providers.  For  many  supplies  and  services,  Medicare  reimbursement  far  ex- 
ceeds market  rates.  Scrutiny  of  incoming  claims  is  often  inadequate  to  reveal  over- 
pricing or  oversupply.  And  providers  are  allowed  to  participate  in  the  program  with- 
out siSlcient  examination  of  their  qualifications  and  their  business  and  professional 
practices. 
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Above-Market  Rates  for  Many  Services  Encourage  Oversupply 

Unlike  the  most  successful  private  payers,  Medicare  pays  substantially  higher- 
than-market  rates  for  many  services.  For  example: 

—The  HHS  Office  of  Inspector  General  (OIG)  reported  in  1992  that  Medicare  paid 
$144  tc  $211  each  for  home  blood  glucose  monitors  when  drug  stores  across  the 
country  sold  them  for  less  than  $50  (or  offered  them  free  as  a  marketing  ploy).i 
HCFA  took  nearly  3  years  to  reduce  the  price  to  $59. 

— Medicare  was  billed  $8,415  for  therapy  to  one  nursing  home  resident,  of  which 
over  half— $4,580— was  for  charges  added  by  the  billing  service  for  submitting 
the  claim.  Such  practices  escape  notice  because  for  institutional  providers  Medi- 
care allows  almost  any  patient-related  costs  that  can  be  documented. 

—Anesthesia  payments,  unlike  payments  to  other  physicians,  are  based  on  units  of 
time,  thus  providing  a  financial  incentive  to  prolong  anesthesia  service  delivery. 
Our  studies  have  shown  that  reported  times  for  the  same  anesthesia  service 
vary  widely  for  no  apparent  reason  and  that  basing  fees  on  a  procedure's  me- 
dian anesthesia  time  could  reduce  Medicare  payments  by  over  $50  million  a 
year. 

HCFA  contacts  told  us  that  resources  are  not  available  to  routinely  check  market 
prices  for  items  covered  by  Medicare.  Yet  such  excessive  payment  rates  can  encour- 
age an  oversupply  of  services  and  thus  foster  a  climate  npe  for  abuse.  Further,  our 
work  has  shown  that  HCFA's  inability  to  systematically  review  payment  rates  as 
technologies  mature  and  become  more  widely  used,  and  as  providers  costs  per  serv- 
ice decline,  can  support  the  proliferation  of  costly  technology.  Magnetic  resonance 
imaging  (MRI)  equipment  is  a  case  in  point,  as  we  reported  in  1992.2  absence 
of  systematic  adjustment,  the  Congress  has  had  to  act  several  times,  specifically  re- 
ducing rates  for  various  procedures  and  services,  such  as  overpriced  surgeries,  se- 
lected durable  medical  equipment  items,  intraocular  lenses,  MRIs,  and  CT  scans. 

Medicare  Underutilizes  Advanced  Technology  to  Check  Claims 

Medicare's  claims  processing  contractors  employ  a  number  of  automated  controls 
to  prevent  or  remedy  inappropriate  payments.^  Although  these  measures  are  effec- 
tive in  some  instances,  aousive  claims  costing  billions  of  dollars  escape  detection. 

Our  work  shows  that  improbable  chargfes  or  unlikely  pavments  oflen  escape  the 
controls  and  go  unquestioned.  For  example,  in  March  1994,  Medicare's  surgical 
dressing  benefit  was  greatly  expanded  to  include  various  types  and  sizes  of  gauze 
pads  not  previously  covered  and  to  extend  the  duration  of  coverage  to  whatever  is 
considered  medically  necessary.  Yet  none  of  the  contractors  who  process  claims  for 
medical  equipment  and  supplies  automatically  reviews  high-dollar  claims  for  these 
newly  covered  surgical  dressings.  In  consequence,  one  such  contractor  paid  $23,000 
when  the  appropriate  payment  was  $1,650. 

As  we  told  you  in  our  earlier  testimony,  we  recently  compared  what  Medicare  ac- 
tually paid  providers  against  what  would  have  been  paid  by  four  commercial  firms 
that  market  computerized  systems  to  detect  errors  or  deliberate  abuse  involving 
miscoded  claims.  We  invited  each  firm  to  reprocess  200,000  statistically  selected 
claims  that  Medicare  paid  in  1993.  On  the  basis  of  this  sample,  we  estimated  that 
if  Medicare  had  used  this  commercial  soflware  the  government  would  have  saved 
$3  billion  over  5  years  by  detecting  these  billing  abuses."* 

Medicare  Does  Not  Adequately  Screen  Providers  for  Credibility 

Our  studies  and  those  of  the  HHS  Inspector  General  have  found  that  for  some 
providers  there  are  so  few  requirements  that  must  be  met  in  order  to  obtain  author- 
ization to  bill  Medicare  that  their  credibility  cannot  be  assumed.  The  result  is  that, 
too  often.  Medicare  loses  large  sums  to  providers  and  suppliers  that  never  should 
have  been  authorized  to  serve  program  beneficiaries.  This  problem  has  become  more 


^Home  blood  glucose  monitors  enable  individuals  to  determine  the  adequacy  of  their  blood 
glucose  levels.  The  manufacturers  have  an  incentive  to  promote  the  sale  of  their  brand  of  mon- 
itor to  ensure  future  sale  of  related  test  strips.  According  to  HCFA,  the  income  generated  in 
1  month  by  the  sale  of  test  strips  can  exceea  the  total  income  generated  from  the  sale  of  the 
monitors. 

^Medicare:  Excessive  Payments  Support  the  Proliferation  of  Costly  Technology  (GAO/HRD-92- 
59  May  27,  1992). 

^Some  controls  are  designed  to  stop  processing  when  claims  do  not  meet  certain  conditions 
for  pajTnent.  For  example,  one  control  flags  claims  that  exceed  the  allowed  threshold  of  12  chiro- 
practic manipulations  a  year  per  beneficiary.  Another  kind  of  control,  postpayment  review  of 
data,  is  intended  to  enable  Medicare  to  spot  patterns  and  trends  of  unusually  high  spending. 

'*See  Medicare  Claims  Billing  Abuse:  Commercial  Software  Could  Save  Hundreds  of  Millions 
Annually  (GAO/T-AIMD-95-133)  and  Medicare  Claims:  Commercial  Technology  Could  Save  Bil- 
lions Lost  to  Billing  Abuse  (GAO/AIMD-95-135),  both  issued  May  5,  1995. 
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acute  as  providers  that  are  less  scrutinized  or  more  transient  than  doctors  and  hos- 
pitals use  elaborate,  multilayered  corporations  to  bill  Medicare. 

The  following  examples  show  instances  in  which  such  providers  obtained  Medicare 
provider  numbers  and  billed  the  program  extensively  over  the  past  several  years: 
— Five  clinical  labs  (that  Medicare  paid  over  $15  million  in  1992)  have  been  under 
investigation  since  early  1993  for  the  alleged  submission  of  false  claims.  The 
labs'  mode  of  operation  was  to  bill  Medicare  large  sums  over  6  to  9  months; 
whenever  a  lab  received  inquiries  from  Medicare,  it  went  out  of  business. 
— therapy  company  added  $170,000  to  its  Medicare  reimbursements  over  a  6- 
month  period,  while  providing  no  additional  services,  by  creating  a  "paper  orga- 
nization" with  no  space  or  employees.  The  company  simply  reorganized  its  nurs- 
ing home  and  therapy  businesses  to  allocate  a  large  portion  of  its  total  adminis- 
trative costs  to  Medicare. 
—A  medical  supply  company  serving  nursing  facility  patients  obtained  more  than 
20  different  Medicare  provider  numbers  for  companies  that  it  controlled.  The 
companies,  all  in  the  same  state,  were  nothing  more  than  shells  that  allowed 
the  supplier  to  spread  its  billings  over  numerous  provider  numbers  to  avoid  de- 
tection of  its  overbillings. 
HCFA's  Program  Integrity  Group  is  currently  examining  ways  of  limiting  partici- 
pation of  suppliers  and  providers  to  those  that  appear  to  be  legitimate  business  enti- 
ties. The  group  is  concerned,  however,  about  the  reporting  burden  and  costs  that 
new  requirements  may  pose  for  honest  providers. 

RESPONSE  IS  TARDY  EVEN  AFTER  PROBLEMS  SURFACE 

Whether  because  of  strict  constraints  imposed  by  statute  or  because  of  its  own 
burdensome  regulatory  and  administrative  procedures,  we  have  found  that  HCFA 
is  slow  to  address  problems  involving  overpricing,  inadequate  pajment  checks,  or 
abusive  providers. 

Pricing  Changes  Slow  or  Impossible 

The  OIG  cited  home  glucose  monitors  as  an  overpriced  item  in  1992.  HCFA  re- 
ported in  Januarj'  of  this  year  that  the  process  (under  its  "inherent  reasonableness" 
authority)  required  to  lower  the  reimbursement  for  these  monitors  took  about  3 
years  (see  fig.  1).  The  final  notice  establishing  the  special  payment  limits  was  issued 
in  the  Federal  Register  on  January  17,  1995.  Industry  sources  claimed  that  this 
"speedy"  response  was  possible  only  because  few  suppliers  commented  on  the  pro- 
posed rule,  thus  allowing  it  to  become  final  without  changes. 

Investigation  into  a  second  overpriced  item,  oxygen  equipment,  was  initiated  in 
November  1994.  A  HCFA  official  told  us  that  HCFA  lackea  resources  to  deal  with 
questions  of  reasonable  pricing  for  more  than  one  item  at  a  time,  though  it  would 
like  to  compare  prices  for  about  80  of  the  supplies  and  services  that  are  most  costly 
overall. 

In  December  1994,  the  Secretary  of  HHS  announced  an  initiative  to  "dramatically 
shorten"  the  time  it  takes  to  issue  final  regulations  to  24  months.  The  current  regu- 
latory process  within  HHS  is  shown  in  figure  2.  HCFA  has  not  yet  developed  its 
implementation  plan  under  this  initiative. 

No  Immediate  Prospect  of  Enhancing  Payment  Controls 

Enhancement  of  payment  controls  is  problematic  in  the  current  fiscal  environ- 
ment. Contractor  resources  are  a  m^jor  factor  here.  Individual  claims  for  reimburse- 
ment may  be  singled  out  for  review  in  the  course  of  automated  checks  and  are  sub- 
ject to  denial  before  payment  if  found  to  be  inappropriate  for  any  reason.  Payments 
may  be  delayed  while  claims  undergo  fiirther  review  or  to  recover  previous  overpay- 
ments. Postpayment  analyses  are  also  conducted  to  detect  aberrant  patterns  of  oill- 
ing.  But  all  tnese  activities  demand  the  investment  of  time  by  qualified  profes- 
sionals. 

However,  contractor  fiinding  on  a  per  claim  basis  has  declined  in  recent  years,  as 
shown  in  table  1.  As  a  consequence,  we  have  found  instances  where  automated 
screens  have  been  turned  off  for  lack  of  staff  to  follow  up. 

Table  1:  Medicare's  Contractor  Funding  Per  Claim  for  Selected  Activities 


Percent  decrease 

Not  adjusted     Adjusted  for 
Activity  1989  budget     1995  budget     for  inflation  inflation 

Medical  review  of  claim   $0.32         $0.15  54.4  60.7 
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Table  1:  Medicare's  Contractor  Funding  Per  Claim  for  Selected  Activities— Continued 


Percent  decrease 

Not  adjusted 

Adjusted  for 

Activity 

1989  budget 

1995  budget 

for  inflation 

inflation 

  $0.74 

$0.50 

32.7 

43.3 

Total  contractor  budget  

  $2.74 

$2.05 

25.1 

37.3 

As  regards  adopting  enhanced  commercial  systems  to  detect  billing  abuses,  inap- 
propriate coding,  and  other  aberrancies  in  claims  submitted  for  pa3rment,  HCFA  is 
currently  evaluating  available  off-the-shelf  software  packages  to  determine  their  po- 
tential utility  for  the  Medicare  program.  HCFA  officials  said  that  they  have  to  re- 
solve three  key  issues:  whether  commercial  system  rules  match  or  can  be  modified 
to  match  Medicare  payment  policies;  to  what  extent  commercial  firms  would  be  will- 
ing to  disclose  information  about  their  systems  in  order  to  allow  physicians  and 
other  interested  parties  to  comment  on  Medicare  policies;  and  what  would  be  the 
cost  and  technical  feasibility  of  installing  the  commercial  software  on  existing  car- 
rier claims  processing  systems. 

In  the  general  area  of  advanced  technology,  improvements  lie  ahead  in  the  form 
of  the  Medicare  Transaction  System  (MTS),  intended  to  replace  the  10  existing  auto- 
mated systems  used  by  77  contractors  at  56  sites  to  process  and  pay  claims.  HCFA 
hopes  thus  to  improve  administrative  efficiency,  enhance  its  abilitv  to  manage  con- 
tractors, and  place  greater  emphasis  on  safeguarding  program  dollars.  According  to 
the  HCFA  Administrator,  the  single  integrated  system  will  track  all  claims  for  each 
beneficiary  and  be  able  to  identify  any  suspicious  activities.  However,  full  implemen- 
tation of  MTS — currently  scheduled  for  September,  1999 — is  already  9  months  be- 
hind schedule. 

Penalties  for  Wrongdoing  Unduly  Delayed 

Currently,  providers  who  defi-aud  or  otherwise  abuse  health  care  pavers  have  lit- 
tle chance  of  oeing  prosecuted  or  having  to  repay  fi-audulently  obtained  money.  Few 
cases  are  pursued  as  fi*aud.  Even  when  they  are,  many  are  settled  without  convic- 
tion, penalties  are  often  light,  and  providers  frequently  continue  in  business. 

These  are  characteristics  of  health  care  fi'aud  (ana  of  white-collar  crime  in  gen- 
eral) and  are  not  confined  to  Medicare.  They  are  variously  blamed  on  the  complexity 
of  cases,  lack  of  resources,  necessity  for  interagency  coordination,  and  uncertainty 
of  outcome.  In  recent  testimony,  the  Special  Counsel  for  Health  Care  Fraud  at  the 
Department  of  Justice  noted  that  health  care  fi*aud  cases  are  extremely  resource- 
intensive  and  are  among  the  most  document-intensive  of  all  white-collar  crime.^ 

Various  entities  are  involved  in  the  identification  and  pursuit  of  potentially  fi*aud- 
ulent  activities,  including  not  only  Medicare  contractors  and  HHS  but  also  law  en- 
forcement agencies  at  all  levels.  The  lack  of  resources  hampers  investigations  for 
each  group,  and  leads  to  extended  delays  in  case  resolution.  Our  recent  investigation 
of  inappropriate  therapy  billings  for  Medicare  beneficiaries  in  nursing  homes  traced 
one  case  from  the  initial  beneficiary  complaint  through  its  close-out  by  the  GIG. 
This  case  took  more  than  3  years,  and  the  resolution  was  inconclusive.  (See  app. 
I  for  fiirther  details.) 

The  first  line  of  defense  against  fraud,  waste,  and  abuse  in  Medicare  is  the  con- 
tractor. The  primai-y  check  on  abusive  or  fi*audulent  practices  consists  of  beneficiary 
complaints  made  directly  to  the  contractor  or  referred  there  by  HCFA.  Fraud  units 
at  each  contractor  site  investigate  leads  and  in  turn  refer  persuasive  cases  to  re- 
gional offices  of  the  HHS  GIG,  who  make  recommendations  regarding  GIG  involve- 
ment. GIG  headquarters  decides  whether  to  seek  civil  or  administrative  sanctions.^ 
In  California,  we  were  told  the  GIG  seeks  civil  monetary  penalties  only  in  those 
cases  with  significant  potential  for  financial  recovery  in  terms  of  both  amount  of 
fraud  and  collectibility.  In  10  to  20  percent  of  cases  a  year,  the  provider  declares 
bankruptcy  or  has  no  identifiable  assets.  The  GIG  does  not — and  cannot  afford  to— 

5  Statement  of  Gerald  M,  Stem,  Special  Counsel,  Health  Care  Fraud,  Department  of  Justice, 
before  the  Subcommittee  on  Human  Resources  and  Intergovernmental  Reform,  Committee  on 
Government  Reform  and  Oversight,  House  of  Representatives,  concerning  Medicare  and  Medic- 
aid fraud  and  abuse,  June  15,  1995. 

^The  OIG  has  no  authority  to  pursue  criminal  action— this  is  the  province  of  the  Department 
of  Justice,  which  can  also  initiate  civil  actions  in  federal  court.  In  Medicare  cases,  the  OIG  in- 
vestigators provide  the  information  on  which  the  Department  of  Justice  bases  its  decision.  The 
OIG  may  also  refer  cases  to  local  or  state  law  enforcement  agencies  if  they  are  declined  by  the 
Department  of  Justice. 
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pursue  those  cases.  We  were  told  "this  is  a  cash-based  industry,  and  it  is  very  hard 
to  recover  assets." 

Many  fraud  cases  are  negotiated  among  the  various  parties  involved  before  convic- 
tion to  explore  possible  plea  bargains.  While  the  cases  are  developed  at  local  OIG 
offices,  which  are  also  empowered  to  negotiate  lower-dollar  cases  (tiiose  with  settle- 
ment values  of  less  than  $100,000),  they  must  still  be  reviewed  and  approved  by 
headquarters,  which  has  only  three  qualified  and  available  negotiators  for  the  entire 
country.  Where  cases  are  settled  through  such  negotiation,  it  is  usually  a  means  for 
the  provider  to  avoid  exclusion."^  Ninety  percent  of  cases  judged  by  the  OIG  to  have 
merit  are  settled  through  negotiation. 

Even  in  some  of  the  most  egregious  cases  of  Medicare  fraud,  corporate  providers 
are  allowed  to  continue  their  program  participation.  In  one  of  the  more  significant 
federal  health  care  fraud  prosecutions  to  date.  National  Health  Laboratories  ac- 
knowledged over  $100  million  in  fraud  committed  against  Medicare,  Medicaid,  and 
CHAMPUS®  over  a  4-year  period.  The  lab  was  allowed  to  negotiate  a  civil  settle- 
ment including  language  that  specifically  permitted  its  continued  participation  in  all 
three  programs. 

In  fiscal  year  1994,  there  were  1,265  exclusions,  of  which  471  were  mandatory  and 
794  permissive.  However,  almost  one-half  (566)  of  the  exclusions  were  for  failure  to 
repay  student  loans;  only  289  were  for  program-related  convictions. 

The  OIG  is  working  with  HCFA  to  seek  a  nationwide  uniform  provider  agreement 
that  would  not  allow  excluded  individuals  to  be  paid.  They  are  also  seeking  ex- 
panded authority  to  act  against  culpable  owners  of  excluded  companies.  Currently, 
the  owner  of  such  a  company  is  free  to  reincorporate  or  start  another  business  with- 
out fear  of  exclusion. 

PRIVATE  SECTOR  MANAGEMENT  TECHNIQUES  SUGGEST  WAYS  TO  REMEDY  PROGRAM 

WEAKNESSES 

Private  sector  payers  have  confronted  similar  problems  of  high  prices,  inadequate 
claims  scrutiny,  pnd  abusive  or  poor-quality  providers.  Their  response  has  been  to 
shift  their  role  from  that  of  passive  payers  to  that  of  more  prudent  managers  of 
health  care  costs,  providers,  and  services.  Specifically: 

— Employers  purchase  health  care  by  assessing  the  market  options;  for  example, 
Walt  Disney  World  in  Orlando,  Proctor  and  Gamble  in  Cincinnati,  and  LTV 
Steel  in  Cleveland  have  organized  health  care  coalitions  to  help  them  make  bet- 
ter purchasing  decisions.  They  collect  information  on  provider  costs  and  per- 
formance to  obtain  the  best  value  for  their  health  care  dollars. 

— Insurers  use  state-of-the-art  computer  software  to  detect  coding  manipulation  and 
computerized  svstems  to  monitor  utiHzation;  almost  200  private  insurers  now 
use  commercial  systems  to  detect  code  manipulation,  including  13  of  the  20 
largest. 

— HealQi  plans  use  preferred  provider  networks  and  other  contractual  arrangements 
to  help  select  providers  that  perform  favorably  in  terms  of  quality  and  use  of 
services.  Even  such  managed  indemnity  plans  as  Blue  Cross  and  Blue  Shield 
use  provider  networks. 
Medicare's  pricing  methods  and  utilization  controls,  on  the  other  hand,  are  not 
well-aligned  with  the  revolutionary  changes  in  todaVs  health  care  market.  Instead, 
Medicare's  day-to-day  operations  have  been  shaped  by  three  principles  on  which  the 
program  was  founded  in  1965:  the  government  should  not  interfere  in  mediced  prac- 
tice; patients  should  be  free  to  choose  their  own  health  care  providers;  and  attempts 
to  alter  public  programs  require  public  comment  and  discussion.  Although  these  are 
sensible  principles  with  wide  appeal,  they  have  not  been  adapted  to  the  contem- 
porary health  care  marketplace  and  today's  demands  for  fiscal  discipline  in  public 
programs. 

As  a  result,  HCFA  is  generally  unable  to  negotiate  with  providers  for  discounts; 
promptly  change  prices  to  match  those  available  in  the  market;  or  competitively  bid 
prices  for  widely  used  items  such  as  pacemakers,  intraocular  lenses,  and  wneel- 


The  Secretary  of  HHS  has  the  authority  to  exclude  health  care  providers  from  Medicare  for 
a  number  of  reasons,  and  has  delegated  these  authorities  to  the  OIG.  Program  exclusion  is  man- 
datory following  convictions  for  Medicare  or  Medicaid  program-related  crimes  or  for  patient 
abuse  and  neglect.  Under  other  conditions,  the  OIG  can  exercise  judgment  as  to  whether  exclu- 
sion is  appropriate. 

sCHAMPuS— the  Civilian  Health  and  Medical  Program  of  the  Uniformed  Services— is  a  fed- 
eral medical  program  for  military  dependents  and  retirees  that  pays  for  care  received  from  civil- 
ian hospitals,  physicians,  and  other  providers. 
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chairs.  This  has  resulted  in  Medicare  paying  higher  prices  than  other  large  payers.^ 
Similarly,  HCFA  cannot  differentiate  between  providers  who  meet  utilization,  price, 
and  quality  standards  and  those  who  do  not,  nor  can  it  provide  incentives  to  encour- 
age beneficiaries  to  use  providers  meeting  any  such  standards. 

CONCLUSIONS 

Medicare's  vulnerability  to  exploitation  can  be  summarized  as  follows: 
— Despite  the  current  competitive  health  care  market.  Medicare  oflen  pays  more 

than  the  market  price  for  medical  services  and  supplies. 
— ^Although  payment  of  claims  for  services  provided  constitutes  the  program's  chief 
administrative  function.  Medicare  does  not  use  available  state-of-the  art  tech- 
nology to  screen  claims  for  overcharging  or  overutilization. 
— Despite  the  increase  in  nonmedical  providers  billing  for  services  and  supplies, 

Medicare  does  little  to  scrutinize  the  qualifications  of  such  providers. 
— ^Although  delays  allow  program  losses  to  escalate,  Medicare  does  not  respond  in 
timely  and  effective  fashion  to  address  identified  problems  or  to  punish  those 
who  abuse  the  program. 
The  problems  facing  Medicare  confront  private  insurers  as  well,  but  they  are 
armed  with  a  larger  and  more  versatile  arsenal  of  health  care  management  tech- 
niques than  HCFA  currently  has.  These  techniques  may  not  be  wholly  applicable 
to  Medicare,  but  in  general  they  offer  a  menu  of  options  for  devising  ways  to  make 
Medicare  more  cost  effective.  Commercial  contractors,  which  play  a  key  role  in  ad- 
ministering Medicare,  routinely  employ  management-of-care  techniques  and  use 
state-of-the-art  technology  in  their  capacity  as  private  insurers.  If  they  were  able 
to  apply  these  techniques  to  Medicare,  the  program's  weaknesses  could  be  signifi- 
cantly remedied. 

Given  the  current  emphasis  on  fiscal  discipline,  the  "pay  and  chase"  approach 
targeting  abusive  providers  will  continue  to  tall  behind  the  demands  placed  upon 
it.  Increased  emphasis  on  pre-enforcement  efforts  is  needed.  Such  an  approach 
would  adopt  the  following  three  strategies: 

1.  Allow  Medicare  to  price  services  and  procedures  more  competitively.  This  could  in- 

clude streamlining  processes  required  to  revise  excessive  payment  rates  and 
allow  competitive  blading  for  and  negotiation  of  prices. 

2.  Enhance  Medicare's  antifraud  and  abuse  efforts.  This  could  include  completing 

the  modernization  of  Medicare's  claims  processing  and  information  systems  and 
expanding  the  use  of  state-of-the-art  computerized  controls. 

3.  Require  providers  to  demonstrate  their  suitability  as  Medicare  vendors  before 

being  given  unrestricted  billing  rights.  This  could  include  HCFA's  establishment 
of  preferred  provider  networks,  development  of  more  rigorous  criteria  for  au- 
thorization to  bill  the  program,  and  use  of  private  entities  to  provide  accredita- 
tion or  certification. 

Mr.  Chairman,  this  concludes  my  statement.  I  will  be  pleased  to  answer  any  ques- 
tions. 


®For  further  discussion  of  competitive  bidding  and  negotiation  strategies,  see  Medicare  Man- 
aged Care:  Program  Growth  Highlights  Need  to  Fix  HMO  Payment  Problems  (GAO/T-HEHS-95- 
174,  May  24,  1995). 
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Figure  1:  HCFA's  Process  for  Using  Inherent  Reasonableness  Authority 
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Figure  2:  HCFA's  Regulatory  Process 
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Appendix  I 

INVESTIGATION  OF  OUT-OF-STATE  SERVICES 

A  report  by  HHS'  Office  of  Inspector  Greneral  in  Atlanta  reveals  a  combination  of 
dubious — if  not  demonstrably  fraudulent — ^billing  practices  involving  one  large  reha- 
bilitation company.  Complaints  were  made  regarding  billing  for  services  not  medi- 
cally indicated;  billing  for  services  not  delivered;  billing  through  a  provider  who 
could  not  exercise  supervision;  and  failing  to  notify  beneficiaries  or  their  rep- 
resentatives, as  required,  of  claims  submitted  on  their  behalf  and  of  copayments 
due. 

One  resident  of  a  Kansas  nursing  home  was  comatose.  His  daughter  discovered 
accidentally!  1  that  Medicare  had  been  billed  $8,610  for  speech  therapy  for  this  pa- 


10  Before  August,  1989,  regulations  required  the  provider  (that  is,  the  biller)  of  rehabilitative 
services  to  take  an  active  role  in  the  monitoring,  treatment,  and  record-keeping  associated  with 
such  services.  While  some  requirements  for  supervision  are  retained  in  the  current  version,  they 
are  much  less  specific. 

11  Providers  are  prohibited  from  waiving  copayments  except  in  specified  circumstances.  Even 
then,  attempts  to  collect  must  be  made.  No  copayments  were  requested  in  this  instance. 
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tient  by  a  nursing  home  in  Florida.  The  family  considered  such  treatment  inappro- 
priate, in  view  of  his  comatose  condition,  and  questionable,  in  view  of  his  location. 
The  Medicare  contractor's  investigation  found  inconsistencies  in  the  medical  records 
regarding  the  patient's  residence  and  that  the  physician's  signature  on  the  orders 
for  treatment  did  not  match  the  name  of  the  attening  or  referring  physician. 

The  family  of  a  Georgia  nursing  home  resident  received  a  statement  from  Medi- 
care (Explanation  of  Medicare  Benefits,  or  EOMB)  that  over  $7,644  had  been  billed 
for  speech  therapy  treatments  on  his  behalf  (46  treatments,  at  an  average  cost  of 
$166).  Again,  the  family  claimed  the  patient — who  had  advanced  Parkinson's  dis- 
ease— could  not  benefit  from  such  treatments,  which  thev  had  not  approved, ^2  and 
coiild  not  have  received  so  many  treatments  without  the  family's  knowledge  because 
of  their  frequent  presence.  Again,  the  claim  was  submitted  by  a  nursing  home  in 
Florida. 

The  regional  OIG  investigated  the  two  Florida  nursing  homes  named  in  these 
complaints.  It  found  that  both  used  the  same  rehabilitation  company  to  provide  the 
therapy  services.  The  nursing  homes  also  shared  the  same  management  company, 
which  prepared  all  bills  for  them.  Together,  the  two  homes  billed  Medicare  $3.2  mil- 
lion for  part  B  therapy  in  1  year,  amid  numerous  complaints  of  treatments  that 
were  not  delivered,  inappropriate,  or  both. 

An  investigation  by  tiie  Medicare  contractor  of  a  sample  of  therapy  claims  submit- 
ted by  one  of  these  two  nursing  homes  found  that  fewer  than  5  percent  had  the  cor- 
rect beneficiary  address.  For  more  than  95  percent,  the  address  given  was  that  of 
the  therapy  company.  This  meant  that  the  EOMBs  went  to  the  company,  not  the 
beneficiary  or  his  or  her  representative — who  would  thus  have  no  way  of  knowing 
what  services  were  being  billed,  what  they  cost,  and  whether  they  were  delivered 
as  claimed.  Therapy  bills  for  this  nursing  home  jumped  from  zero  one  year  to  $1.4 
million  the  next.  The  OIG's  investigation  sampled  claims  for  25  beneficiaries  and 
found  that  23  of  them  (92  percent)  resided  in  Kansas,  not  Florida.  The  nursing 
home's  claims  for  one  month  for  just  10  of  these  patients  exceeded  $26,500.  Their 
medical  records  were  kept  in  Florida,  but  verifying  their  accuracy  would  require  a 
Kansas  investigation.  In  at  least  one  of  these  cases,  it  proved  impossible  to  deter- 
mine where  the  beneficiary  lived;  the  only  address  cited  was  that  of  the  therapy 
company  in  Georgia. 

In  addition,  for  both  of  these  Florida  nursing  homes,  it  appeared  that  the  thera- 
pists were  the  ones  initiating  patient  contact  and  diagnosing  the  need  for  therapy, 
although  the  therapy  company  was  able  to  produce  doctors'  certification  upon  re- 
quest, i**  Apparently,  its  therapists  examined  each  resident  in  these  and  other  nurs- 
ing homes  and  found  that  the  majority  needed  physical  therapy,  speech  therapy,  or 
both.  It  is  difficult  to  imagine  circumstances  under  which  this  could  happen  unless 
the  therapists  illegally  obtained  access  to  the  records  of  all  residents  of  a  specific 
facility  or  facilities. 

Three  years  after  the  initial  complaint  was  lodged,  the  OIG  sent  a  warning  letter 
to  the  rehabilitation  company  but  closed  the  investigation,  stating  that  there  were 
too  many  conflicting  regulatory  issues  and  problems  with  uniform  policies  across  the 
country  for  the  case  to  nave  any  prosecutorial  potential. 

Appendix  II 

RELATED  GAO  PRODUCTS 

Medicare:  Rapid  Spending  Growth  Calls  for  More  Prudent  Purchasing  (GAO/T- 
HEHS-95-193,  June  28,  1995). 

Medicare:  Modern  Management  Strategies  Needed  to  Curb  Program  Exploitation 
(GAO/T-HEHS-95-183,  June  15,  1995). 

Medicare  Managed  Care:  Program  Growth  Highlights  Need  to  Fix  HMO  Payment 
Problems  (GAO/T-HEHS-95-174,  May  24,  1995). 


^2  Family  approval  is  not  mandatory,  but  the  family — where  available — is  supposed  to  be  in- 
volved in  treatment  decisions. 

13  This  company  had  its  own  Medicare  provider  number  and  could  have  billed  directly,  instead 
of  through  the  nursing  homes.  In  fact,  it  did  bill  directly  for  physical  therapy  services  to  the 
patient  with  Parkinson's  disease. 

1*  Medicare  generally  holds  the  attending  physician  responsible  for  developing  a  plan  of  care 
in  consultation  with  family  members. 

15  Federal  regulations  reauire  that  nursing  facilities  safeguard  clinical  record  information 
against  unauthorized  use;  all  information  contained  in  the  patients,  records  must  be  kept  con- 
fidential except  when  release  is  required  by  (1)  transfer  to  another  health  care  institution,  (2) 
law,  (3)  third-party  payment  contract,  or  (4)  the  resident. 
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Medicare:  Reducing  Fraud  and  Abuse  Can  Save  Billions  (GAO/r-HEKS-95-157, 
May  16,  1995). 

Medicare  Claims  Billing  Abuse:  Commercial  Software  Could  Save  Hundreds  of 
Millions  Annually  (GAO/T-AIMD-95-133,  May  5,  1995). 

Medicare  Claims:  Commercial  Technology  Could  Save  Billions  Lost  to  Billing 
Abuse  (GAO/AIMD-95-135,  May  5,  1995). 

Medicare:  Tighter  Rules  Needed  to  Curtail  Overcharges  for  Therapy  in  Nursing 
Homes  (GAO/HEHS-95-23,  Mar.  30,  1995). 

Medicare  and  Medicaid:  Opportunities  to  Save  Program  Dollars  by  Reducing 
Fraud  and  Abuse  (GAO/T-HEHS-95-110,  Mar.  22,  1995). 

Medicare's  Secondary  Payer  Program:  Actions  Needed  to  Realize  Savings  (GAO/T- 
HEHS-95.92,  Feb.  23,  1995). 

Medicare:  High  Spending  Growth  Calls  for  Aggressive  Action  (GAOyT-HEHS-95- 
75,  Feb.  6,  1995). 

High-Risk  Series:  Medicare  Claims  (GAO/HR-95-8,  Feb.  1995). 

Medicare:  Inadequate  Review  of  Claims  Payments  Limits  Ability  to  Control  Spend- 
ing (GAO/HEHS-94-42,  Apr.  28,  1994). 

Health  Care  Reform:  How  Proposals  Address  Fraud  and  Abuse  (GAO/r-HEHS-94- 
124,  Mar.  17,  1994). 

Medicare:  Greater  Investment  in  Claims  Review  Would  Save  Millions  (GAO/ 
HEHS-94-35,  Mar.  2,  1994). 

Medicare:  New  Claims  Processing  System  Benefits  and  Acquisition  Risks  (GAO/ 
HEHS/AIMD-94-79,  Jan.  25,  1994). 

Medicare:  Adequate  Funding  and  Better  Oversight  Needed  to  Protect  Benefit  Dol- 
lars (GAO/T-HRD-94-59,  Nov.  12,  1993). 

_  Mr.  COBURN.  Thank  you  very  much. 

Next,  we  have  Mr.  Richard  Steiner,  who  currently  serves  as  the 
director  of  Office  of  Special  Investigations  for  GAO.  He  oversees  the 
investigation  of  civil  and  criminal  misconduct. 

Today,  he  will  testify  regarding  a  specific  investigation  into  the 
home  health  care  service.  His  office  investigated  ABC  Home  Health 
Care  Services,  Incorporated,  a  company  in  the  home  health  service 
industry. 

They  were  investigated  for  allegations  of  forgery,  billing  of  need- 
less visits  and  other  charges  which  were  not  medically  necessary. 
This  GAO  report  will  be  released  today. 

Mr.  Barney  Gromez,  the  investigator  on  the  case,  accompanies 
Mr.  Stiener. 

Thank  you. 

TESTIMONY  OF  RICHARD  C.  STIENER 

Mr.  Stiener.  Thank  you.  I  ask  that  my  statement  be  submitted 
for  the  record,  and  I  will  summarize. 

Mr.  COBURN.  Without  objection,  it  is  so  ordered. 

Mr.  Stiener.  Mr.  Chairman  and  members  of  the  subcommittees, 
I  am  here  today  to  discuss  our  work  regarding  allegations  concern- 
ing ABC  Home  Health  Care,  now  known  as  First  American  Health 
Care,  and  its  participation  in  the  Medicare  home  health  care  pro- 
gram. Specifically,  the  allegations  were  that:  first,  ABC  employees 
altered  or  forged  medical  records  to  ensure  continued  or  prolonged 
home  health  care  visits;  second,  ABC  employees  made  more  visits 
to  patients  than  were  necessary;  and  third,  ABC  charged  Medicare 
for  costs  not  related  to  patient  care. 

As  the  largest  privately  held  home  health  care  provider  in  the 
United  States,  ABC  increased  the  number  of  visits  it  made  to  pa- 
tients six-fold  between  1990  and  1994.  It  also  increased  its  Medi- 
care revenues  more  than  seven-fold  from  $83.5  million  in  1990  to 
$615.9  million  in  1994. 
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During  our  investigation,  current  and  former  ABC  employees 
told  us  that  medical  records  were  altered  and  forged  to  make  it  ap- 
pear that  patients  continued  to  need  home  health  care  visits.  Fur- 
ther, local  ABC  managers  v/ould  instruct  nurses  to  note  negative 
aspects  of  a  patient's  condition,  not  improvement. 

We  also  heard  that  managers  directed  employees  to  continue  vis- 
iting patients  who,  in  the  employee's  opinion,  did  not  qualify  for 
home  health  care  because  they  no  longer  met  Medicare  eligibility 
standards  for  homebound  status.  According  to  nurses  and  aides, 
managers  were  more  likely  to  decrease  the  visit  frequency  rather 
than  discontinue  visits  altogether. 

Further,  ABC  reportedly  charged  Medicare  for  the  cost  of  acquir- 
ing other  home  health  care  agencies  by  paying  owners  a  small  sum 
up  front  and  the  balance  of  the  purchase  price  in  the  form  of  salary 
under  employment  agreements.  According  to  former  owners  that 
we  interviewed,  ABC  claimed  that  the  salary  paid  out  under  the 
employment  agreement  was  not  the  HHA  acquisition  process,  but 
instead  was  for  work  performed  by  the  former  owners.  In  some 
cases,  former  owners  worked  for  their  salaries.  In  other  instances, 
they  performed  minimal  work  or  no  work  for  their  salaries. 

Finally,  employees  told  us  that  some  managers  directed  them  to 
charge  Medicare  for  marketing  ABC  and  its  services,  which  were 
costs  that  HCFA  does  not  reimburse.  For  example,  ABC  employees 
purchased  meals  or  gifts  for  physicians  in  return  for  patient  refer- 
rals. According  to  former  employees,  ABC  managers  instructed 
them  to  conceal  the  costs  of  these  gifts  by  labeling  them  edu- 
cational, training,  and  the  like. 

ABC's  chief  executive  officer,  Robert  Jack  Mills,  told  us  that  ABC 
has  not  knowingly  violated  Medicare  law  or  regulations.  He  added 
that  the  regulations  are  vague  and  subject  to  broad  interpretation 
and  selective  enforcement. 

We  have  shared  information  concerning  possible  illegal  activities 
with  appropriate  law  enforcement  authorities. 

This  concludes  my  summarization,  Mr.  Chairman.  Mr.  Gomez 
and  I  would  be  more  than  happy  to  answer  specific  questions. 

[The  prepared  statement  of  Richard  C.  Stiener  follows:] 

Prepared  Statement  of  Richard  C.  Stiener,  Director,  Office  of  Special 
Investigations,  GAO 

Messrs.  Chairmen  and  Members  of  the  Subcommittees:  We  are  happy  to  be  here 
today  to  discuss  specific  allegations  regarding  ABC  Home  Health  Care  (now  knowTi 
as  First  American  Health  Care)  and  its  participation  in  the  Medicare  home  health 
care  program.  ABC  is  the  largest  privately  held  home  health  care  provider  in  the 
United  States,  and  Medicare  reimbursement  represents  approximately  95  per  cent 
of  its  total  revenues.  Headquartered  in  Brunswick,  Georgia,  ABC  has  grown  rapidly 
in  the  last  few  years.  Since  1990,  ABC  has  more  than  doubled  its  number  of  offices, 
the  number  of  states  in  which  it  does  business,  and  the  number  of  patients  it  has. 
By  1994,  ABC  had  increased  the  number  of  visits  it  made  six-fold — to  some  7.8  mil- 
lion visits.  It  had  also  increased  its  Medicare  revenues  more  than  seven-fold — fi*om 
$83.5  million  in  1990  to  $615.9  million  in  1994. 

In  summary,  current  and  former  ABC  employees  told  us  that  medical  records 
were  altered  and  forged  to  make  it  appear  that  patients  continued  to  need  home 
health  visits.  Additionally,  managers  directed  employees  to  continue  visiting  pa- 
tients who,  in  the  employees'  opinion,  did  not  qualify  for  home  health  care  because 
they  no  longer  met  Medicare  eligibility  standards  for  'Tiomebound"  status.  Further, 
ABC  reportedly  charged  Medicare  for  the  cost  of  acquiring  other  home  health  agen- 
cies (HHAs)  by  paying  owners  a  small  sum  up  front  and  the  balance  in  the  form 
of  salary  under  employment  agreements,  a  practice  that  is  inconsistent  with  Medi- 
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care  regulations  for  reimbursement.  Finally,  according  to  former  employees,  some 
managers  directed  employees  to  market  AfeC  and  its  services  with  the  intent  of 
charging  Medicare  for  costs  that  the  Health  Care  Financing  Administration  (HCFA) 
does  not  reimburse. 

We  discussed  the  nature  of  the  allegations  we  investigated  with  ABC's  Chief  Exec- 
utive Officer  (CEO),  Robert  "Jack"  Mills,  and  ABC's  principal  attomev.  They  replied 
that  ABC  has  not  knowingly  violated  Medicare  law  or  regulations.  They  added  that 
the  regulations  are  vague  and  subject  to  broad  interpretation  and  selective  enforce- 
ment. 

In  February  1995,  the  Office  of  the  Inspector  General,  U.S.  Department  of  Health 
and  Human  Services,  sent  ABC  an  exclusion  letter,  seeking  to  exclude  it  from  par- 
ticipation in  the  Medicare  program  for  7  years.  The  letter  charged,  in  part,  that 
ABC  had  submitted  false  or  fraudulent  charges  to  the  Medicare  program  for  patient- 
related  services. 

ABC  MODIFIED  MEDICAL  RECORDS  TO  CONTINUE  TO  PROVIDE  SERVICES  TO  PATIENTS 
WHO  MAY  BE  INELIGIBLE 

Current  and  former  ABC  employees  told  us  that  ABC  employees  altered  or  forged 
medical  records  to  assure  continued  or  prolonged  home  health  care  visits.  In  addi- 
tion, several  former  ABC  nurses  and  aides  said  that  local  ABC  managers  stressed 
"negative  charting,"  by  including  only  negative  aspects  of  a  patient's  condition.  Ex- 
amples follow. 

— One  office  manager  directed  a  nurse  to  record  visits  that  were  never  made. 
— One  manager  forged  physicians'  signatures  on  plans  of  care  that  described  the 
treatment. 

— ^A  local  ABC  Quality  Assurance  Coordinator  traced  physicians'  signatures  onto  a 
physician  recertification  form. 

— In  one  office,  a  manager  highlighted  nurses'  notes  that  the  manager  wanted 
changed  to  make  it  appear  that  continued  care  was  necessary  and  dictated  what 
the  rewritten  language  should  be. 

— In  another  office,  after  plans  of  care  were  signed  by  physicians,  nurses  added  lan- 
guage that  increased  the  number  of  visits,  without  consulting  with  the  physi- 
cians. 

— In  one  instance,  a  diabetic  home  health  care  patient  walked  to  church  regularly 
without  assistance,  but  a  manager  directed  the  patient's  nurse  to  omit  any  ref- 
erence to  this  fact. 

ABC  MANAGERS  EMPHASIZED  THE  NEED  TO  MAXIMIZE  PATIENT  VISITS 

Industry  officials  and  current  and  former  ABC  employees  told  us  that  ABC  visited 
patients  more  frequently  than  other  HHAs.  Each  month,  ABC  sent  out  what  it 
termed  "High  Rollers  Memos"  that  congratulated  those  offices  with  the  largest  num- 
ber of  visits  for  the  given  month.  Employees  stated  that  the  primary  purpose  of  the 
memorandums  was  to  promote  an  increase  in  patient  visits. 

One  senior  manager  had  told  local  administrators,  "Increase  the  number  of  visits. 
Whatever  it  takes  to  get  that  done,  do  it."  Nurses  and  aides  told  us  they  felt  pres- 
sured to  prolong  treatment  or  to  make  more  frequent  visits.  In  their  opinion,  they 
made  frequent  visits  in  order  to  keep  the  patient  visit  count  high.  When  they  ex- 
pressed their  concerns  to  management  about  visiting  patients  who  did  not  qualify 
tor  home  visits,  managers  told  them  to  continue  with  the  visits  or  merely  reduce 
the  number  of  visits  to  the  patients.  According  to  nurses  and  aides,  managers  were 
more  likely  to  decrease  the  visit  frequency  for  patients  no  longer  eligible  for  home 
care  rather  than  to  discontinue  visits  altogether. 

ABC  REPORTEDLY  CHARGED  MEDICARE  FOR  COSTS  OF  PURCHASING  HOME  HEALTH 
AGENCIES  AND  FOR  GIFTS  GIVEN  TO  PHYSICL^NS 

ABC  reportedly  charged  Medicare  for  questionable  costs  when  ABC  included  ex- 

genses  associated  with  the  purchase  of  other  HHAs  in  its  cost  reports.  Officials  of 
[CFA  and  the  Medicare  fiscal  intermediary  do  not  view  ABC's  reported  method  for 
charging  Medicare  for  the  overall  purchase  price  of  other  HHAs  as  appropriate. 

Former  owners  whom  we  interviewed  ana  who  had  sold  their  HHAs  to  ABC  main- 
tain that  ABC  masked  the  total  price  of  purchasing  their  HHAs  by  paying  HHA 
owners  a  small  sum  up  front  and  the  balance  in  the  form  of  salary  under  employ- 
ment agreements  over  a  number  of  years.  As  a  result,  former  owners  and  former 
managers  concluded  that  ABC  had  charged  most  of  the  purchase  price  to  Medicare 
by  claiming  that  the  salar>'  paid  out  under  the  employment  agreement  was  not  the 
HHA  acquisition  price  but  for  work  performed  by  the  former  owners.  They  under- 
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stood  that  ABC  was  expecting  them  to  work  under  the  terms  of  the  employment 
agreement.  A  former  ABC  manager  heard  ABC's  CEO,  Mr.  Mills,  state  on  several 
occasions  that  the  high  price  of  salaries  paid  to  former  owners  under  the  employ- 
ment agreements  was,  in  part,  the  purchase  price  of  the  HHAs.  Mr.  Mills  was 
quoted  as  saying  such  things  as,  "I  would  really  rather  they  not  work."  The  former 
manager  added  that  after  he  and  another  management  official  became  concerned 
about  the  impropriety  of  charging  Medicare  for  such  salaries,  Mr.  Mills  replied, 
"Medicare  won't  pay  to  buy  agencies  but  will  reimburse  for  salaries," 
— One  former  owner  signed  a  $35,000  per  year,  5-year  employment  contract  plus 
fringe  benefits  and  a  salary  escalator  clause.  ABC  also  paid  him  $12,000  for 
used  furniture  and  signed  a  5-year  lease  for  his  building.  There  was  no  pur- 
chase price  for  his  agency.  The  contract  specified  that  his  duties  would  be  lim- 
ited to  part-time  community  affairs.  However,  the  former  owner  told  us  that  he 
worked  less  than  1  month  a  year  under  his  employment  contract  because  he 
was  occupied  with  his  other  businesses  and  ABC  did  not  want  him  to  interfere 
with  its  operation.  "Why  doesn't  he  just  stay  home?"  was  the  question  Mr.  Mills 
asked  ABC  employees  when  they  told  him  that  the  former  owner  was  trying  to 
help  run  the  HHA.  The  former  owner  told  us  that  he  negotiated  a  buyout  slight- 
ly over  2  years  into  the  employment  agreement.  According  to  ABC's  attorney, 
ABC  negotiated  a  buyout  because  the  former  owner  refused  to  report  to  a  fe- 
male supervisor. 

— Another  former  owner  signed  an  em.ployment  agreement  which  stated  that  she 
would  receive  $10,000  per  month  for  5  years.  The  former  owner,  who  under- 
stood that  there  would  be  no  work  required  of  her,  said  Mr.  Mills  told  her  she 
could  spend  her  time  tending  to  her  garden  and  her  antiques.  During  the  23- 
month  period  in  which  she  remained  on  the  payroll,  she  did  not  perform  any 
work  but  received  her  full  salary.  ABC  subsequently  terminated  her  employ- 
ment, citing  her  inability  to  perform  any  work. 

According  to  fonner  employees,  ABC  also  marketed  its  services  to  physicians  and 
the  community  with  the  intent  of  charging  Medicare  for  these  nonallowable  expendi- 
tures. Although  Medicare  reimbursement  is  available  for  the  expenses  of  educating 
health  professionals  and  the  community  at  large,  HCFA  regulations  on  cost  reim- 
bursement do  not  provide  for  payment  for  marketing  home  health  care  services. 

The  primary  responsibility  of  certain  ABC  employees  was  to  solicit  patient  refer- 
rals fi*om  physicians.  In  return  for  referrals,  the  employees  gave  physicians  gifts  and 
other  items  of  value.  ABC  then  charged  Medicare  for  these  expenses. 

Former  employees  stated  to  us  that  ABC  managers  told  them  not  to  use  the  term 
"marketing"  when  identifying  the  nature  of  such  expenses,  but  rather  to  disguise 
them  as  "health  education"  expenses.  According  to  the  former  employees,  they  pur- 
chased meals  or  gifts  for  physicians  on  a  regular  basis  and  gave  gifts  to  physicians 
and  their  spouses  in  recognition  of  special  events,  i.e.,  birthdays  and  new  births.  On 
at  least  one  occasion,  a  physician  received  golf  tickets  to  a  Professional  Grolf  Associa- 
tion tournament.  However,  according  to  HCFA  and  the  Medicare  fiscal 
intermediary,  these  expenses  are  not  allowed  because  they  are  not  patient-related. 

According  to  former  employees,  ABC  managers  told  employees  to  conceal  the  cost 
of  items  given  to  physicians  in  their  expense  reports  so  that  the  cost  would  be  reim- 
bursed without  being  questioned  by  HCFA.  Managers  wanted  these  costs  to  be  la- 
beled as  "educational,"  "training,"  "luncheon,"  or  "mileage"  costs.  Further,  they  told 
employees  that  to  be  reimbursed,  they  should  charge  certain  expenditures,  such  as 
liquor  for  physicians,  on  their  personal  credit  cards.  This  would  make  tracing  the 
true  expenditures  more  difficult.  One  former  employee  disclosed  that  his  supervisor 
recommended  purchasing  a  restaurant  receipt  book  from  a  stationary  store  for  use 
when  submitting  these  types  of  expenses  for  reimbursement. 

We  have  shared  information  concerning  possible  illegal  activities  with  appropriate 
law  enforcement  authorities. 

This  concludes  my  prepared  remarks.  I  would  be  happy  to  answer  any  questions 
that  the  Subcommittees  may  have. 

Mr.  COBURN.  Thank  you. 

Mr.  Mangano,  did  you  have  a  statement  that  you  wanted  to 
make? 

Mr.  Mangano.  No,  Mr.  Chairman. 
Mr.  COBURN.  All  right.  Thank  you. 

Let  me  begin  our  questioning,  if  I  may,  with  Ms.  Brown. 
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Explain  to  me  the  Red  Book  and  its  recommendations  and  what 
has  been  the  response  to  that  and  what  has  happened  to  that,  if 
you  would,  please. 

Ms.  Brown.  One  could  think  of  the  Red  Book  as  a  tracking  sys- 
tem for  OIG  recommendations  that,  if  implemented,  would  result 
in  significant  monetary  savings  to  the  government.  Some  have  al- 
ready been  agreed  to  by  HCFA  or  whomever  else  the  recommenda- 
tion affects,  but  we  continue  to  carry  it  as  a  Red  Book  item  until 
it  is  fully  implemented.  We  update  the  Red  Book  annually  and  it 
is  published  in  January. 

In  the  meantime,  in  our  semi-annual  reports  to  Congress,  we  list 
those  recommendations  that  have  been  fully  implemented  and  are 
no  longer  being  carried. 

Mr.  COBURN.  Can  you  give  me  the  average  time  from  the  time 
of  your  recommendation  until  implementation  by  HCFA? 

Mr.  Mangano.  I  would  just  use  as  a  general  principle,  from  the 
point  that  HCFA  would  agree  to  take  an  action  that  we  ask  them 
to  do,  if  it  is  a  regulatory  proposal,  it  is  going  to  take  them  2  to 
3  years.  If  it  is  legislative,  it  is  going  to  be  at  least  that  long  be- 
cause the  administration  will  have  to  propose  a  legislator  proposal 
and  the  Congress  will  have  to  act  on  it.  Then,  of  course,  sometimes 
the  savings  don't  actually  accrue  until  regulations  are  developed 
after  the  legislation  takes  effect.  So  we  have  a  number  of  years. 

Mr.  COBURN.  It  is  a  wonderfully  efficient  process  is  what  you  are 
telling  me. 

Tell  me  about  the  Medicare  tracking  system  and  what  you  all 
know.  I  am  going  Ms.  Jaggar  about  this  in  a  minute,  but  tell  me 
as  far  as  the  IG's  office  is  concerned.  Where  is  that?  Is  that  helping 
HCFA  in  terms  of  meeting  some  of  the  response  times? 

Mr.  Mangano.  I  believe  you  are  talldng  about  the  Medicare 
transaction  system. 

Mr.  CoBURN.  Yes. 

Mr.  Mangano.  This  is  a  system  that  HCFA  is  developing  to  take 
them  out — - 

Mr.  Coburn.  I  know  what  it  is.  What  I  want  to  know,  the  devel- 
opment so  far  that  they  have  accomplished,  are  you  seeing  any  re- 
sults in  terms  of  meeting  some  of  the  needs  or  recommendations 
within  the  Red  Book? 

Mr.  Mangano.  I  believe  over  the  long  term,  it  will.  As  of  now, 
the  system  is  not  operational. 

The  first  phase  of  it  will  go  into  effect  in  1997,  and  I  believe  it 
will  be  completed  in  1999. 

Mr.  Coburn.  Ms.  Jaggar,  would  you  comment  on  the  MTS  sys- 
tem of  HCFA? 

Ms.  Jaggar.  Yes,  sir.  My  understanding  is  consistent  with  Mr. 
Mangano*s,  which  is  that  HCFA  is  in  the  process  of  developing  the 
specifications  and  laying  out  the  framework  for  the  system.  They 
have  done  initial  contracting  to  obtain  a  contractor  to  work  with 
them — not  on  the  coding  and  so  on,  but  1999  is  the  expected  full 
implementation  date. 

Mr.  Coburn.  Let  me  switch  gears  for  a  minute.  You  are  familiar 
with  the  Red  Book  recommendations;  is  that  correct? 

Ms.  Jaggar.  Yes,  sir. 
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Mr.  COBURN.  Can  you  give  me  an  estimate  in  number  of  the  out- 
standing dollar  savings  that  are  available  right  now  in  the  Red 
Book  in  terms  of  Medicare? 

Ms.  Jaggar.  I  think  I  will  defer  to  Mr.  Mangano. 

Mr.  COBURN.  Ms.  Brown,  can  you  do  that? 

Mr.  Mangano.  As  of  the  current  time,  about  $22  billion  annually 
for  Medicare  and  Medicaid. 

Mr.  COBURN.  Would  you  say  that  again  so  we  understand  if  there 
is  an  "M"  or  a  "B"  there? 

Mr.  Mangano.  Billion  as  in  boy. 

Mr.  COBURN.  $22  billion  annually. 

Mr.  Mangano.  That  is  correct. 

Mr.  COBURN.  What  was  that  a  year  ago? 

Mr.  Mangano.  It  was  approximately  the  same  amount  because 
it  is  a  rolling  figure. 

Mr.  COBURN.  So  we  keep  coming  up  with  about  $22  billion,  and 
it  has  taken  2  to  3  years  minimal  to  change  that. 

Mr.  Mangano.  That  is  correct,  but  I  would  point  out  that  many 
of  the  recommendations  in  the  Red  Book  are  policy-oriented.  As  a 
result,  action  by  the  administration  and  the  Congress  would  be 
needed  to  implement  these  recommendations. 

Mr.  Coburn.  All  right.  Mr.  Stiener,  can  you  tell  me  what  the  re- 
quirements are  for  a  patient  to  receive  home  health  care? 

Mr.  Stiener.  Mr.  Gomez  can  answer  that. 

Mr.  Coburn.  Mr.  Gomez,  would  you  answer  that  for  me,  please? 

Mr.  GrOMEZ.  Sure.  The  eligibility  requirements  are  that  a  physi- 
cian must  certify  that  the  individual  requires  intermittent  skilled 
care  for  physical,  speech,  or  occupational  therapy.  Second,  the  indi- 
vidual must  be  confined  or  is  confined  to  a  home  except  when  re- 
ceiving outpatient  services.  Third,  a  plan  for  furnishing  the  services 
has  been  established  and  is  periodically  reviewed  by  a  physician. 
Lastly,  the  services  were  furnished  while  the  patient  was  under  the 
care  of  a  physician. 

Mr.  Coburn.  It  is  tme  that  all  four  of  those  are  supposed  to  be 
met  to  qualify  for  home  health  care? 

Mr.  GrOMEZ.  That  is  my  understanding. 

Mr.  Coburn.  All  right.  Thank  you. 

Let  me  just  go  back  to  one  other  thing.  Can  you  help  me  on  the 
Red  Book?  I  know  I  am  jumping  around  a  little  bit,  but  it  is  be- 
cause there  is  a  limited  amount  of  time,  and  yet,  it  is  so  important 
an  issue.  Can  you  tell  me  on  the  Red  Book  how  much  has  been  im- 
plemented in  terms  of  the  recommendations  that  you  have  made, 
in  terms  of  dollar  savings? 

Mr.  Mangano.  In  the  last  5  years,  about  $32  billion  worth  of  sav- 
ings were  implemented  by  the  administration  and  the  Congress. 

Mr.  Coburn.  $32  billion  over  the  last  5  years. 

Mr.  Mangano.  That  is  correct. 

Mr.  Coburn.  All  right.  Thank  you  very  much. 

I  would  now  recognize  Mr.  Wyden  from  Oregon,  the  ranking 
member  of  this  committee. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Ms.  Brown,  it  is  good  to  see  you  again,  and  we  appreciate  your 
good  work. 
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I  just  have  a  couple  of  questions  for  you  on  this  Red  Book  matter, 
and  some  of  these  recommendations  or  policy  issues.  Take  this  oxy- 
gen question,  for  example.  Medicare  pays  the  same  for  oxygen  con- 
centrators that,  say,  the  VA  does.  You  all  recommend  that  the  pay- 
ment system  be  changed  so  it  is  like  the  VA,  and  you  basically  say 
making  that  change  will  save  the  Federal  Government  more  than 
$4  billion  over  the  next  5  years.  I  have  been  reading  about  this  for 
a  while.  How  many  years  has  it  been  since  you  all  have  made  that 
recommendation,  and  it  hasn't  been  implemented? 

Ms.  Brown.  It  was  before  I  started  here.  So  I  will  let  Mike  give 
you  the  timing. 

Mr.  Mangano.  Actually,  our  first  foray  into  this  area  started  in 
1991,  and  we  have  had  a  series  of  3  or  4  different  reports  over  that 
time  frame.  But  this  particular  issue  does  point  out  a  very  serious 
problem  that  HCFA  has.  The  Veterans  Administration  was  able  to 
achieve  those  kinds  of  savings  by  competitively  bidding  for  oxygen 
services  across  the  country.  We  would  like  to  see  HCFA  have  that 
exact  same  authority  so  that  HCFA  could  drive  down  the  cost  just 
as  well.  Currently,  HCFA  is  paying  more  than  twice  the  amount 
the  VA  is. 

Mr.  Wyden.  Not  only  does  it  make  sense  in  this  area  of  oxygen 
concentrators,  but,  in  my  view,  it  makes  sense  in  a  lot  of  other 
areas  to  open  it  up  to  this  competitive  bidding. 

Ms.  Brown,  I  wanted  you  to  know,  since  you  and  I  go  back  a  few 
years  on  these  questions,  that  I  am  going  to  do  my  best  to  make 
sure  that  you  are  not  testifying  about  oxygen  concentrators  again 
next  year  and  the  year  after  because  to  be  able  to  pick  up  $4  billion 
by  making  sure  that  one  Government  agency  doesn't  pay  more 
than  another  Grovemment  agency  seems  to  me  to  be  pretty  obvious. 

The  other  question  for  you  is  on  this  matter  of  cutting  your  of- 
fice. You  all  would  be  cut,  I  guess,  7.5  percent.  What  is  that  going 
to  mean  in  terms  of  the  anti-fraud  effort  that  you  all  would  be  able 
to  pursue? 

Ms.  Brown.  Almost  all  of  the  costs  in  our  office  comprise  the  peo- 
ple that  are  doing  the  work  and  the  travel  associated  with  that 
work. 

Our  efibrts  returned  $8  billion  to  the  government  last  year,  and 
that  amounts  to  $6.4  million,  on  average,  for  each  staff  member. 
If  we  lose  the  $6  million  from  our  budget,  it  is  going  to  amount  to 
about  $480  million  that  we  couldn't  bring  back  to  the  Government. 

Mr.  Wyden.  It  would  be  very  helpful  if  you  could  tell  us,  and 
maybe  you  could  furnish  this  to  us  in  writing,  what  areas  you 
would  have  to  either  de-emphasize  or  put  ofi*  completely  if  this  cut 
were  to  go  through.  A  lot  of  us  think  this  is  a  very  unwise  cut  and 
intend  to  try  to  turn  it  around,  but  if  you  could  in  writing  furnish 
your  answer,  that  would  be  helpful. 

Ms.  Brown.  I  would  be  happy  to. 

[The  response  follows:] 

The  House  mark  of  $73,956,000  is  a  reduction  of  $5,981,000  below  the  President's 
Budget  request  for  the  Office  of  Inspector  General.  Specifically,  the  House  action  re- 
duced the  request  for  Federal  funds  from  $58,889,000  to  $56,333,000,  or  $2,556,000, 
and  Trust  funds  from  $21,048,000  to  $17,623,000,  or  $3,425,000.  The  OIG  is  deploy- 
ing over  60  percent  of  its  resources  in  the  health  care  area.  The  charge  to  the  Mem- 
care  trust  fund,  exclusive  of  Operation  Restore  Trust,  would  greatly  exceed 
$21,000,000. 
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The  impact  of  the  proposed  reduction  of  $5,987,000  would  be  further  exacerbated 
by  two  additional  costs  amounting  to  nearly  $2  million  for  FY  1996:  (1)  the  legisla- 
tively required  25  percent  availability  pay  (i.e.,  overtime  pay)  for  all  criminal  inves- 
tigators and  (2)  the  January  1996  pay  raise. 

The  number  of  OIG  staff  performing  audits,  investigations  and  evaluations  would 
be  reduced  and  the  consequent  results  of  their  efforts  in  dollar  savings,  prosecutions 
for  fraud  and  abuse,  and  OIG  recommendations  to  improve  HHS  programs  and  op- 
erations would  be  reduced  correspondingly. 

For  FY  1994,  these  savings  were  $8  billion,  or  $80  for  every  $1  invested  in  the 
OIG.  This  includes  a  5-year  average  of  approximately  $7  recoverable  in  fines  and 
penalties  that  are  payable  to  the  Treasury  for  each  $1  invested  in  Medicare  inves- 
tigative activities  (FY  1994  returned  $14  for  each  $1).  Therefore,  for  every  $1  mil- 
Uon  reduction  in  the  OIG  budget,  approximately  $80  million  of  potential  savings 
would  be  lost  to  the  taxpayer. 

OIG  area  offices  and/or  field  offices  will  be  closed.  There  are  already  24  States 
without  an  investigative  presence  and  11  more  with  field  offices  of  2  or  less  agents 
which  would  have  to  be  evaluated. 

Mr.  Wyden.  I  have  a  question  for  you,  Mr.  Stiener.  With  respect 
to  ABC,  what  would  be  the  value  in  this  case,  of  trying  to  send  the 
message  that  you  are  going  to  go  on  in,  seize  the  assets,  and  clean 
house?  What  kind  of  message  do  you  think  that  would  send  in 
terms  of  future  rip-offs,  and  what  they  would  do  if  they  saw  that 
forfeiture  was  going  to  be  pursued  in  an  aggressive  way? 

Mr.  Stiener.  You  addressed  that  question  to  the  previous  expert 
witness,  as  I  believe  you  referred  to  him,  and  I  would  have  to  agree 
with  his  response.  My  opinion  is  that  it  would  certainly  have  an 
impact  on  me,  and  I  am  assuming  it  would  have  an  impact  on 
someone  else. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  COBURN.  Thank  you  very  much. 

Let  me  follow  up  on  one  question.  If  there  are  $22  billion  of  rec- 
ommendations sitting  out  there  right  now,  are  those  new  and  dis- 
tinct from  the  recommendations  from  last  year? 

Mr.  Mangano.  No.  Many  of  them  are  carryovers  from  last  year. 
Each  year,  we  will  add  new  ones  and,  as  recommendations  are  im- 
plemented, take  them  off. 

Mr.  CoBURN.  So  what  you  are  saying  is  we  are  taking  off  about 
$7  billion  worth  of  recommendations  a  year  if,  in  fact,  there  has 
been  $34  billion  over  the  last  5  years.  So  that  is  about  what  is 
being  implemented  out  of  a  total  of  $22  billion. 

So  if,  in  fact,  that  comes  across,  if  we  extrapolate  that,  we  are 
missing  $50-  or  $60  billion  over  a  period  of  5  years  that  we  could 
have  saved,  longitudinally  had  those  been  instituted  the  first  year 
you  made  the  recommendation  upwards  of  $110  billion,  had  they 
been  able  to  implement  that  from  a  policy  standpoint  or  the  Presi- 
dent's standpoint? 

Mr.  Wyden.  Mr.  Chairman,  if  you  would  yield,  as  you  know,  I 
am  anxious  to  work  with  you  on  it. 

I  think  the  members  need  to  realize  that  a  number  of  these  rec- 
ommendations may  be  ones  where  members  have  differences  of 
opinion,  such  as  things  like  raising  the  age  of  eligibility  for  Medi- 
care to  the  age  of  67.  That  will  certainly  produce  large  savings.  I 
think  many  members,  like  this  one,  would  be  opposed. 

In  a  case  like  oxygen  concentrators,  you  and  I  have  talked  about 
the  value  of  competitive  bidding.  That  ought  to  be  done  now.  The 
Government  has  been  dragging  its  feet  on  it.  It  is  a  chance  to  save 
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$4  billion  without  hurting  people,  and  I  thank  the  gentleman  for  ' 
yielding  and  look  forward  to  working  with  him  to  get  it  changed.  I 

Mr.  COBURN.  The  Chair  recognizes  Mr.  Bilbray  from  California. 

Mr.  Bilbray.  I  just  want  to  make  a  quick  comment.  We  always  i 
talk  about  what  business  does  in  running  the  Government.  In  local  I 
government  in  California,  it  would  be  illegal  to  do  a  lot  of  things 
that  we  do  in  the  Federal  Government  because  we  don't  go  out  and 
competitively  bid.  There  has  to  be  a  whole  finding  process  in  the 
State  of  California,  as  the  gentlelady  from  the  northern  part  of  the 
State  will  point  out,  if  you  do  not  participate  in  competitive  bid- 
ding. Frankly,  it  is  a  very  healthy  process.  It  is  not  all  the  time 
you  can  competitively  bid.  However,  at  least  you  have  set  a  stand- 
ard that  you  will  always  have  competition.  | 

Republicans  sometimes  don't  clarify  the  cost  effectiveness  of  the 
private  sector  which  isn't  the  profit  margin.  The  cost  effectiveness 
of  the  private  sector  is  the  competition  that  exists  in  that  system, 
and  the  inefficiencies  of  government  services  that  tend  to  be  the 
lack  of  competition.  < 

If  we  can  bring  the  competition  into  the  public  sector  more  and 
more  it  will  increase  the  cost  effectiveness.  I  would  like  to  see  us  i 
move  more  towards  a  system  that  we  have  accepted  in  the  west, 
and  that  is  you  always  go  out  to  bid  unless  you  can  prove  beyond 
a  shadow  of  a  doubt  that  there  is  just  no  practical  way  to  do  it  that  \ 
way,  and  then  you  move  on.  This  becomes  the  rule  rather  than  the  ! 
exception.  ! 

Thank  you,  Mr.  Chairman.  ! 

Mr.  COBURN.  Thank  you.  ■ 

The  Chair  would  now  recognize  Mr.  Dingell,  the  distinguished 
ranking  member  of  the  whole  committee.  ^ 

Mr.  Dingell.  There  is  a  vote  on  the  floor.  I  would  be  willing  to 
defer  and  come  back. 

Mr.  COBURN.  If  you  would  like  to  do  it.  I  think  we  have  time  for  | 
your  5  minutes  of  questioning,  unless  you  want  to  take  a  consider-  j 
able  more  amount  of  time  than  5  minutes.  \ 

Mr.  Dingell.  I  will  try  and  proceed  within  the  5-minute  frame- 
work, Mr.  Chairman.  J 

Mr.  COBURN.  Thank  you. 

Mr.  Dingell.  Mr.  Chairman,  I  have  here  a  review  made  by  the 
General  Accounting  Office,  an  audit  of  allegations  against  ABC  • 
Home  Health  Care.  It  has  been  referred  to  earlier  in  the  testimony. 
I  would  ask  unanimous  consent  that  that  and  the  exclusionary  let- 
ter be  inserted  in  the  record. 

Mr.  COBURN.  So  ordered,  without  objection. 

Mr.  Dingell.  Pardon? 

Mr.  Coburn.  So  ordered,  without  objection.  j 
[The  information  referred  to  follows:] 

General  Accounting  Office 

July  19.  1995. 

Hon.  John  D.  Dingell 
Ranking  Minority  Member, 

Committee  on  Commerce,  i 
House  of  Representatives  1 
Dear  Mr.  Dingell:  This  letter  responds  to  yoiir  request  that  we  investigate  spe-  i 
cific  allegations  regarding  ABC  Home  Health  Care's  (now  known  as  First  American  ! 
Health  Care)  participation  in  the  Medicare  home  health  care  program.  Specifically,  ! 
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the  allegations  were  that  (1)  ABC  employees  altered  or  forged  medical  records  to 
ensure  continued  or  prolonged  home  health  care  visits;  (2)  ABC  employees  made 
more  visits  to  patients  than  were  necessary;  and  (3)  ABC  charged  Medicare  for  costs 
not  related  to  patient  care.  This  report  discusses  our  findings  on  each  of  these  alle- 
gations. You  subsequently  asked  that  we  review  ABC's  cost  reports  regarding  legal 
expenses  for  appealing  denied  claims.  As  agreed,  this  issue  will  be  addressed  in  sep- 
arate correspondence. 

BACKGROUND 

The  Health  Care  Financing  Administration  (HCFA) — an  agency  of  the  Depart- 
ment of  Health  and  Human  Services — administers  the  Medicare  home  health  care 
program.  The  home  health  care  program  has  been  part  of  Medicare  since  it  began 
in  1965  and  serves  as  an  alternative  to  lengthy  inpatient  hospitalization.  To  be  eligi- 
ble, patients,  except  when  receiving  outpatient  services,  must  be  confined  to  their 
home  (i.e.,  "homebound")  as  certified  by  their  doctor.  Among  the  services  that  pa- 
tients receive  in  the  home  health  services  are  (1)  part-time  or  intermittent  skilled 
nursing  care;  (2)  physical,  speech,  and  occupational  therapy;  (3)  home  health  aide 
services  as  an  adjunct  to  skilled  nursing  or  tnerapy  care;  (4)  medical  social  services; 
and  (5)  medical  equipment  and  supplies.  These  services  can  be  provided  by  a  Medi- 
care-certified home  health  agency  (HHA)  or  by  others  under  contractual  arrange- 
ment with  such  an  agency.  ABC  is  one  of  some  8,100  Medicare-certified  HHAs. 

ABC  is  the  largest  privately  held  home  health  care  provider  in  the  United  States, 
and  Medicare  reimbursement  represents  approximately  95  percent  of  its  total  reve- 
nues. ABC  is  headquartered  in  BrunswicK,  Georgia.  Robert  "Jack"  Mills  has  led 
ABC  since  1978  and  is  its  current  Chairman  and  Chief  Executive  Officer  (CEO).  In 
the  last  few  years,  ABC  had  grown  rapidly.  In  1990,  ABC  had  141  local  offices  in 
10  states.  It  had  21,431  patients,  performed  almost  1.3  million  visits,  and  had  Medi- 
care revenues  of  $83.5  million.  At  the  end  of  1994,  ABC  had  354  offices  in  21  states, 
made  7.8  million  visits  to  58,330  patients,  and  had  Medicare  revenues  totaling 
$615.9  million. 

In  February  1995,  the  Office  of  the  Inspector  General  (OIG),  U.S.  Department  of 
Health  and  Human  Services,  sent  ABC  an  exclusion  letter,  seeking  to  exclude  it 
from  participation  in  the  Medicare  program  for  7  years.  (See  app.  I  for  a  copy  of 
the  letter.)  The  letter  charged,  in  part,  that  ABC  had  submitted  false  or  fraudulent 
charges  to  the  Medicare  program  for  patient-related  services  allegedly  rendered  dur- 
ing the  course  of  3  fiscal  years — 1987,  1988,  and  1992.  Among  the  improper  charges, 
the  letter  listed  a  number  of  items  that  were  acquired  "solely  for  the  personal  use 
or  enjoyment  of  the  Mills  family,"  e.g.,  condominium  utility  expenses,  maid  services, 
and  automobile  lease  payments.  The  Inspector  General  charged  that  ABC  knew  or 
should  have  known  that  these  costs  were  not  related  to  patient  care  as  required  by 
federal  law  and  regulations  and  that,  therefore,  they  should  not  be  reimbursed.  ABC 
has  appealed  the  proposed  exclusion  letter;  an  administrative  hearing  is  pending. 

We  nave  shared  information  concerning  possible  illegal  activities  with  appropriate 
law  enforcement  authorities.  Some  of  these  activities  are  under  investigation.  We 
discussed  the  nature  of  the  allegations  that  we  investigated  with  ABC's  CEO,  Mr. 
Mills,  and  the  principal  attorney  for  ABC.  They  replied  that  ABC  has  not  knowingly 
violated  Medicare  law  or  regulations.  They  added  that  the  regulations  are  vague 
and  subject  to  broad  interpretation  and  selective  enforcement.  As  reported  pre- 
viously by  GAO,i  a  lack  of  specificity  and  ambiguity  in  HCFA  guidelines  could  invite 
exploitation  of  the  Medicare  system. 

RESULTS  IN  BRIEF 

In  the  Medicare  program,  providers  may  receive  reimbursement  only  for  those  ex- 
penses that  are  reasonable  in  amount  and  related  to  patient  care  for  eligible  pa- 
tients. Current  and  former  employees  told  us  that  local  ABC  office  managers  di- 
rected them  to  alter  records  to  make  it  appear  that  patients  continued  to  need  home 
health  visits.  Additionally,  managers  directed  employees  to  continue  visiting  pa- 
tients who,  in  the  employees'  opinion,  did  not  qualify  for  home  health  care  because 
they  no  longer  met  Medicare  rules  defining  homebound  status.  ABC  also  reportedly 
charged  Medicare  for  the  cost  of  acquiring  other  HHAs  by  paying  owners  a  small 
sum  up  front  and  the  balance  in  the  form  of  salary  under  employment  agreements. 


^Medicare:  Need  to  Strengthen  Home  Health  Care  Payment  Controls  and  Address  Unmet 
Needs  (GAO/HRD-87-9,  Dec.  2,  1986)  and  Medicare:  Better  Guidance  Is  Needed  to  Preclude  Inap- 
propriate General  and  Administrative  Charges  (GAO/NSIAD-94-13,  Oct.  15,  1993).  A  GAO  report 
on  another  HCFA  program  has  a  similar  finding— Medicare;  Tighter  Rules  Needed  to  Curtail 
Overcharges  for  Therapy  in  Nursing  Homes  (GAO/HEHS-95-23,  Mar.  30,  1995). 
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HCFA  officials  and  the  Medicare  fiscal  intermediary  2  believe  that  this  practice  is 
inconsistent  with  Medicare  regulations  for  reimbursement.  Finally,  according  to 
former  employees,  some  managers  directed  employees  to  market  ABC  and  its  serv- 
ices with  tne  intent  of  charging  Medicare  for  costs  that  HCFA  does  not  reimburse. 

ABC  MODIFIED  MEDICAL  RECORDS  TO  CONTINUE  TO  PROVIDE  SERVICES  TO  PATIENTS 
WHO  MAY  BE  INEUGIBLE 

Current  and  former  ABC  employees  told  us  that  medical  records  were  altered  and 
forged  to  ensure  continued  or  prolonged  home  health  care  visits.  We  found  instances 
in  which  ABC's  records  appeared  to  justify  home  visits,  but  the  patient  seemed  no 
longer  eligible. 

Medicare  patients  qualify  for  visits  if  they  are  confined  to  their  home  (except 
when  receiving  outpatient  services),  under  the  care  of  a  physician  who  approves  a 
plan  of  home  care,  and  are  in  need  of  intermittent  skilled  nursing  care  or  physical 
or  speech  therapy,  ^  Neither  Medicare  law  nor  regulations  establish  a  ceiling  on  the 
number  of  visits  a  patient  may  receive. 

Physicians  certify  the  initiad  need  for  home  health  services  and  recertify  the  need 
for  continued  services  at  least  every  2  months.**  However,  physicians  are  generally 
not  required  to  see  patients  to  recertify  continued  need  for  home  health  visits.  We 
found  that  physicians  tvpically  rely  on  nurses'  verbal  and/or  written  recommenda- 
tions, which  are  part  of  the  patient's  records.  In  this  regard,  nurses  and  aides  are 
required  to  make  notes  for  the  services  the^  performed  during  each  patient  visit. 

At  10  locations,  according  to  current  and  former  employees,  ABC  office  managers 
directed  staff  to  alter  nursing  notes  so  that  they  would  not  reflect  indications  of  pa- 
tient improvement.  This  practice  was  intended  to  create  the  appearance  that  contin- 
ued home  health  visits  were  needed.  In  one  office,  a  manager  highlighted  nurses' 
notes  that  the  manager  wanted  changed  to  make  it  appear  that  continued  care  was 
necessary  and  dictated  what  the  rewritten  language  should  be.  After  one  nurse  de- 
clined to  describe  the  conditions  of  her  patients  inaccurately,  the  manager  asked  an- 
other nurse  to  change  nursing  notes  although  she  had  not  seen  these  patients.  An- 
other office  manager  directed  a  nurse  to  record  visits  that  were  never  made.  That 
manager  also  forged  physicians'  signatures  on  plans  of  care  that  described  the  treat- 
ment. In  another  instance,  a  local  ABC  Quality  Assurance  Coordinator  traced  physi- 
cians' signatures  onto  a  physician  recertification  form.  In  another  office,  after  plans 
of  care  were  signed  by  pnysicians,  nurses  added  language  that  increased  the  num- 
ber of  visits,  without  consiilting  with  the  physicians. 

Several  former  ABC  nurses  and  aides  said  that  local  ABC  managers  stressed 
"negative  charting."  Under  this  concept,  they  were  encouraged  to  include  only  the 
negative  aspects  of  a  patient's  condition  and  to  ignore  any  improvements.  This  strat- 
egy, therefore,  highlighted  the  appearance  of  the  need  for  the  continued  care  of  pa- 
tients who  were  purportedly  confined  to  the  home.  Nurses  and  aides  provided  the 
following  examples  ot  negative  charting. 

In  one  instance,  a  diabetic  home  health  care  patient  walked  to  church  regularly 
without  assistance,  but  a  manager  directed  the  patient's  nurse  to  omit  any  reference 
to  this  fact.  Another  patient  had  had  an  accident,  lacerating  a  hand,  while  he  was 
driving;  however,  a  manager  told  the  nurse  to  change  the  cause  of  the  injury  to  a 
fall  as  a  result  of  "a  dizzy  spell"  to  reflect  the  patient's  need  for  continued  home 
care.  Another  patient  never  used  a  cane;  however,  a  nurse  was  asked  to  record  that 
the  patient  required  the  use  of  a  cane. 

In  other  cases,  patient  records  simply  reflected  that  the  patients  continued  to  be 
homebound.  The  patients  continued  to  receive  visits,  according  to  current  and 
former  ABC  nurses,  even  after  they  were  no  longer  confined  to  their  homes.  For  ex- 
ample, we  visited  one  such  patient  who  routinely  drove  a  vehicle  to  go  grocery  shop- 
ping. Another  patient  usually  walked  alone  once  a  day  to  eat  at  the  local  semor  citi- 
zens' center  a  few  blocks  away. 

ABC  MANAGERS  EMPHASIZED  NEED  TO  MAXIMIZE  PATIENT  VISITS 

Industry  officials  and  current  and  former  ABC  employees  told  us  that,  for  those 
patients  who  were  eligible  for  home  health  care,  ABC  visited  patients  more  fre- 
quently than  did  other  HHAs.  According  to  these  individuals,  such  frequent  visits 
occurred  partially  because  ABC  managers  emphasized  tiie  need  to  increase  patient 
visits.  Each  month  the  corporation  sent  out  what  it  termed  "High  Rollers  Memos" 


2  A  fiscal  intermediary  is  a  private  contractor  that  processes  claims  and  audits  HHAs  on  be- 
half of  HCFA 
342  C.F.R.  §424.22. 
*42  C.F.R.  §  424.22(b). 
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that  congratulated  those  offices  with  the  largest  number  of  visits  for  that  month. 
Employees  stated  that  the  primary  purpose  of  the  memorandums  was  to  promote 
an  increase  in  patient  visits  and  Medicare  reimbursements. 

A  former  manager  told  us  that  a  senior  manager  had  told  local  administrators, 
"Increase  the  number  of  visits,  \Miatever  it  takes  to  get  that  done,  do  it."  Nurses 
and  aides  told  us  they  felt  pressured  to  prolong  treatment  or  to  make  more  frequent 
visits.  In  their  opinion,  they  made  frequent  visits  in  order  to  keep  the  patient  visit 
count  high.  When  they  expressed  their  concerns  to  management  about  visiting  pa- 
tients who  did  not  qualify  for  home  visits,  they  were  told  by  managers  either  to  con- 
tinue with  the  visits  or  to  reduce  the  frequency  of  visits  to  the  patients.  According 
to  nurses  and  aides,  managers  were  more  likely  to  decrease  the  visit  frequency  for 
patients  no  longer  eligible  for  home  care  rather  than  to  discontinue  visits  altogether. 

We  found  that  some  patients  and  their  families  complained  that  ABC  visited  too 
often.  In  Florida,  for  example,  the  family  of  a  patient  complained  that  ABC  nurses 
continued  to  come  to  their  home  despite  their  objections.  On  some  davs,  the  family 
would  complete  a  certain  task  that  the  nurse  or  aide  was  scheduled  to  do  before 
the  individual  arrived  at  the  home;  therefore,  for  that  day,  a  visit  would  not  be 
needed.  Nevertheless,  the  nurse  or  aide  would  ask  the  family  to  sign  a  form  so  that 
they  could  get  paid  for  the  task  that  they  were  scheduled  to  perform.  Similarly,  in 
Pennsylvania,  a  former  ABC  nurse  recalled  that  a  patient  questioned  her  as  to  why 
she  was  being  seen.  The  nurse  acknowledged  that,  in  her  opinion,  the  woman  did 
not  require  home  care. 

In  various  locations,  former  employees  told  us  that  office  managers  directed 
nurses  and  home  health  aides  to  visit  new  patients  for  a  specified  number  of  con- 
secutive days  regardless  of  their  condition.  For  example,  some  employees  told  us 
that  managers  told  nurses  to  visit  new  patients  the  first  5  days  regardless  of  condi- 
tion, while  other  employees  stated  that  ABC  stressed  visiting  new  patients  daily  for 
the  first  14  or  21  days  of  care  regardless  of  condition.  Generally,  HCFA  will  not 
question  daily  visits  during  the  first  21  days  of  care. 

ABC  REPORTEDLY  CHARGED  MEDICARE  FOR  COSTS  OF  PURCHASING  HOME  HEALTH 
AGENCIES  AND  FOR  GIFTS  GIVEN  TO  PHYSICL-ySTS 

ABC  reportedly  charged  Medicare  for  questionable  costs  when  ABC  included  ex- 
penses associated  with  the  purchase  of  other  HHAs  in  its  cost  reports.  Allowable 
costs  of  an  acquisition  are  primarilv  depreciation,  over  a  period  of  years,  of  the  value 
of  the  business  assets  acquired  and  interest  expense  for  necessary  borrowing  related 
to  acquiring  those  assets.  Typically,  HHAs  own  a  Limited  number  of  assets,  such  as 
office  furniture,  equipment,  and  leases.  We  found  that  this  was  true  for  those  ABC 
acquisitions  that  we  reviewed.  Therefore,  the  amount  that  ABC  could  reasonably  in- 
clude in  its  Medicare  cost  reports  would  be  minimal.  According  to  former  corporate 
officials  and  owners  we  interviewed,  ABC  would  pay  owners  a  small  amount  to 
cover  asset  values  and  enter  into  an  employment  agreement  with  the  owners  to 
cover  the  remainder  of  the  purchase  price.  In  some  cases,  former  owners  worked  for 
their  salaries;  in  other  instances,  they  performed  minimal  work  or  no  work  for  their 
salaries.  Additionally,  former  employees  told  us  that,  with  the  intent  of  obtaining 
Medicare  reimbursement,  ABC  managers  directed  employees  to  incur  "educational ' 
expenses  that  were  actually  gifts  made  to  physicians  in  return  for  patient  referrals. 

Employment  Agreements  With  Former  HHA  Owners  To  Fund  Agency  Purchases 

HCFA  officials  and  the  Medicare  fiscal  intermediary  do  not  \'iew  ABC's  reported 
method  for  charging  Medicare  for  the  overall  purchase  price  of  other  HHAs  as  ap- 
propriate. Former  owners  who  had  sold  their  HHAs  to  ABC  maintain  that  ABC 
masked  the  total  price  of  purchasing  their  HHAs  by  paying  HHA  owners  a  small 
sum  up  front  and  the  balance  in  the  form  of  salary  under  employment  agreements 
over  a  number  of  years.  As  a  result,  former  owners  and  former  managers  concluded 
that  ABC  had  charged  most  of  the  purchase  price  to  Medicare  by  claiming  that  the 
salary  paid  under  the  employm-ent  agreements  was  not  for  the  HHA  acquisition 
price  but  for  work  performed  by  the  former  owners. 

Since  the  late  1980s,  at  least  20  former  home  health  care  agency  owners  signed 
employment  agreements  with  ABC.  The  terms  of  the  employment  agreements  stated 
that  the  former  owners  would  devote  their  "working  time  to  the  affairs  of  the  com- 
pany," as  specified,  and  report  directly  to  Mr.  Mills.  One  of  the  seven  former  owners 
that  we  contacted  stated  that  she  had  signed  the  employment  agreement  with  the 
understanding  that  she  would  perform  no  work  for  ABC.  The  other  six  indicated 
that  when  they  signed  the  agreements,  they  understood  that  ABC  was  expecting 
them  to  work  under  the  terms  of  the  employment  agreement.  However,  in  these 
seven  cases,  ABC  gave  the  former  owners  minimal  duties  and/or  prohibited  them 
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from  entering  the  office  to  do  any  work,  although  they  continued  to  draw  a  salary. 
Additionally,  ABC  later  terminated  these  employment  agreements  and  removed  the 
former  owners  from  the  payroll  before  their  agreements  expired,  alleging  that  the 
former  owners  had  failed  to  fulfill  the  terms  of  their  agreements.  After  they  had 
been  prohibited  from  working,  these  former  owners  questioned  whether  tJie  employ- 
ment agreements  were  merely  a  way  for  ABC  to  have  Medicare  unknowingly  pay 
for  the  HHA  purchase  price. 

One  former  owner  signed  a  5-year  employment  contract  that  specified  that  his.  du- 
ties would  be  limited  to  part-time  community  affairs.  There  was  no  purchase  price 
for  his  agency;  however,  ABC  paid  him  $12,000  for  used  furniture,  signed  a  5-year 
lease  for  his  building,  and  provided  him  with  a  5-year  employment  contract  at 
$35,000  a  year  plus  fringe  benefits  with  a  salary'  escalator  clause.  However,  he  told 
us  that  he  worked  less  than  1  month  a  year  under  his  employment  contract  because 
he  was  occupied  with,  his  other  businesses  and  ABC  did  not  want  him  to  interfere 
with  its  operation,  A  former  ABC  manager  told  us  that  when  other  employees  told 
Mr.  Mills  that  this  former  owner  was  trying  to  help  run  the  HHA,  Mr.  Mills  asked, 
"Why  doesn't  he  just  stay  home?"  When  this  former  owner  learned  that  ABC  was 
charging  his  salary  to  Medicare,  he  became  concerned  that  he  might  be  targeted  for 
fraud  because  of  nis  minimal  work.  He  told  us  that  he  then  negotiated  a  buyout 
slightly  over  2  years  into  the  emplojonent  agreement.  According  to  ABC's  attorney, 
ABC  negotiated  the  buyout  because  the  former  owner  had  refused  to  report  to  a  fe- 
male supervisor, 

A  second  former  owner  entered  into  an  employment  agreement  with  ABC  for  5 
years  with  an  automatic  extension  for  another  5  years  at  a  salary  rate  of  $50,000 
per  year.  Although  he  was  supposed  to  do  community  affairs  work  under  the  terms 
of  his  agreement,  he  acknowledged  that  he  did  so  only  a  few  hours  a  day.  In  addi- 
tion to  the  work  he  performed  for  ABC  for  more  than  5  years,  he  ran  another  busi- 
ness and  had  a  part-time  position  elsewhere.  He  stated  that  his  employment  agree- 
ment also  provided  for  a  bonus  if  he  increased  the  number  of  patients  for  ABC.  He 
indicated  that  after  receiving  a  bonus  at  the  conclusion  of  the  first  year  of  his  agree- 
ment, Mr.  Mills  told  him  that  Medicare  would  not  pay  for  bonuses  in  the  future. 
According  to  ABC's  attorney,  ABC  released  the  former  owner  because  he  had  de- 
clined to  give  up  a  part-time  position  outside  ABC. 

A  third  former  owner  signed  an  employment  agreement  which  stated  that  she 
would  receive  $10,000  per  month  for  5  years.  The  former  owner,  who  understood 
that  there  would  be  no  work  required  of  her,  said  Mr.  Mills  told  her  she  could  spend 
her  time  tending  to  her  garden  and  her  antiques.  During  the  23-month  period  in 
which  she  remained  on  the  payroll,  she  did  not  perform  any  work  but  received  her 
full  salary.  ABC  subsequently  terminated  her  employment,  citing  her  inability  to 
perform  any  work.  A  former  ABC  corporate  ofBcial  stated  that  he  believed  she  had 
sold  her  business  in  good  faith  to  Mr.  Mills  with  the  understanding  that  there  would 
be  very  little  "up  front"  money  and  that  the  salary  stipulated  in  the  employment 
agreement  was  her  form  of  reimbursement  for  the  buyout  of  the  business.  When  the 
former  official  objected  to  the  generous  salary  provided  to  the  former  owner  for 
doing  no  work,  the  former  official  quoted  Mr.  Mills  as  replying,  "You  just  don't  un- 
derstand. I  am  paying  her  for  the  purchase  price  of  her  agency  through  the  employ- 
ment contract," 

In  another  instance,  a  physician  entered  into  a  contract  with  ABC  for  the  pur- 
chase of  his  HHA.  Terms  of  the  agreement  provided  for  hiring  the  physician  as  a 
consultant  at  a  fee  of  $5,000  per  month  for  a  6-month  period.  Despite  the  physi- 
cian's objections,  Mr.  Mills  prohibited  the  physician  from  performing  any  kind  of  ac- 
tive role  in  the  operation  oi  the  business  once  the  sale  had  been  consummated  and 
did  not  pay  him  anything.  According  to  ABC's  attorney,  this  former  owner  had  "per- 
sonality problems"  and  had  not  disclosed  the  true  financial  condition  of  his  HHA, 

A  former  ABC  manager  told  us  of  hearing  Mr.  Mills  state  on  several  occasions 
that  the  high  price  of  salaries  paid  to  former  owners  under  the  employment  agree- 
ments was,  in  part,  the  purchase  price  of  the  HHAs.  Referring  to  the  former  owners, 
the  former  ABC  manager  quoted  Mr.  Mills  as  making  such  statements  as  the  follow- 
ing: "I  don't  care  if  they  don't  do  a  thing."  "I  would  really  rather  they  not  work." 
"I  don't  care  if  they  come  into  the  office  or  not."  "I  don't  care  what  they  do,"  The 
former  manager  added  that  after  he  and  another  management  official  became  con- 
cerned about  the  impropriety  of  charging  Medicare  for  such  salaries,  Mr,  Mills  re- 
plied, "Medicare  wont  pay  to  buy  agencies  but  will  reimburse  for  salaries." 

Mr,  Mills  told  us  that  some  owners  did  not  abide  by  the  terms  of  their  agree- 
ments; thus,  he  subseauently  released  them  for  due  cause.  In  response,  some  of  the 
former  owners  pursued  legal  action  against  ABC.  Some  of  these  cases  are  still  being 
litigated. 


77 

ABC  Reportedly  Charged  Nonallowable  Marketing  Expenses  To  Medicare 

According  to  former  employees,  ABC  directed  them  to  market  its  services  to  physi- 
cians and  the  community'  with  the  intent  of  charging  Medicare  for  ihese 
nonallowable  expenditures.  Although  Medicare  reimbursement  is  available  for  the 
expenses  of  educating  health  professionals  and  the  community  at  large,  HCFA  regu- 
lations on  cost  reimbursement  do  not  provide  for  payment  for  marketing  home 
health  care  services. 

The  primary  responsibility  of  certain  ABC  employees  was  to  solicit  patient  refer- 
rals from  physicians.  In  return  for  referrals,  the  employees  gave  physicians  gifts  and 
other  items  of  value.  Former  employees  stated  to  us  that  ABC  managers  told  them 
not  to  use  the  term  "marketing"  when  identifying  the  nature  of  such  expenses  but 
rather  to  disguise  it  as  a  "health  education"  expense.  According  to  the  former  em- 
ployees, they  purchased  meals  or  gifts  for  physicians  on  a  regular  basis  and  gave 
gifts  to  physicians  and  their  spouses  in  recognition  of  special  events,  e.g.,  birthdays 
and  new  births.  On  at  least  one  occasion,  a  physician  received  golf  tickets  to  a  Pro- 
fessional Grolf  Association  tournament. 

ABC  also  instructed  employees  to  promise  extra  services  for  those  physicians 
making  numerous  referrals.  For  example,  according  to  indi\'iduals  who  attended  one 
national  ABC  employee  conference,  a  corporate  official  suggested  that  employees  tell 
physicians,  "Give  us  your  next  two  patients,  and  here  is  what  we  can  do  for  you." 
The  ofQcial  then  told  the  employees  to  elaborate  on  the  different  services  the  cor- 
poration could  provide  at  no  cost  in  exchange  for  referrals,  such  as  the  services  of 
nurses  for  blooa  pressure  screening  and  lab  work.  According  to  a  former  employee 
who  attended  another  conference,  Mr.  Mills  remarked  that  it  was  . ,  great  to  see 
all  my  salespeople,  I  mean  educators."  Mr.  Mills  also  said,  "We  don't  market  here. 
Whatever  we  do  is  education  or  in-service."  Employees  who  attended  the  conference 
stated  that  attendees  laughed  at  Mr.  Mills'  comment,  because  they  knew  that  their 
jobs  were  to  market  ABC. 

ABC  used  the  title  "Coordinator  of  Field  Management  Development"  (CFMD)  for 
marketing  em^ployees.  ABC  believed  that  HCFA  would  not  reimburse  the  expenses 
for  marketing  bat  would  be  more  likely  to  reimburse  the  costs  of  a  CFMD,  because 
the  latter  im^plied  community  education.  When  local  administrators  declined  to  sub- 
mit expenses  of  CFMDs  for  Medicare  reimbursement,  citing  that  they  were  not  pa- 
tient care-related,  Mr.  Mills  directed  that  CFMDs  report  their  expenses  to  corpora- 
tion managers  other  than  the  local  administrators.  However,  according  to  HCFA 
and  the  Medicare  fiscal  intermediary,  these  expenses  are  not  allowable  because  they 
are  not  patient-related. 

According  to  former  employees,  ABC  managers  told  employees  to  conceal  the  cost 
of  items  given  to  physicians  in  their  expense  reports  so  that  HCFA  would  reimburse 
the  cost  without  question.  Managers  wanted  these  costs  to  be  labeled  as  "edu- 
cational," "training,"  "luncheon,"  or  "mileage"  costs.  Further,  they  told  employees 
that  to  be  reimbursed,  they  should  charge  certain  expenditures,  such  as  liquor  for 
physicians,  on  their  personal  credit  cards.  This  would  make  tracing  the  true  expend- 
itures more  difficult.  One  former  employee  disclosed  that  his  supervisor  rec- 
ommended purchasing  a  restaurant  receipt  book  from  a  stationery  store  for  use 
when  submitting  these  types  of  expenses  for  reimbursement. 

METHODOLOGY 

We  conducted  our  investigation  from  January  1994  through  May  1995.  It  ad- 
dressed issues  involving  ABu's  participation  in  the  Medicare  home  health  care  pro- 
gram. The  issues  we  examined  included  ABC's  poUcies  and  practices  regarding  pa- 
tient eligibility  and  visits  and  the  appropriateness  of  certain  esrpenses  to  the  Medi- 
care program.  To  examine  these  issues,  we  reviewed  applicable  laws  and  regula- 
tions, HCFA  directives,  correspondence  between  HCFA  and  ABC,  documents  pre- 
sented by  ABC  and  its  employees,  and  ABC  and  HCFA  patient  file  information  for 
select  locations.  Finally,  we  reviewed  court  documents  and  evidence  presented  by 
ABC,  HCFA,  a  Medicare  fiscal  intermediary,  and  individuals  associated  with  civil 
litigation  issues  involving  ABC. 

We  interviewed  current  and  former  ABC  employees  and  patients  and  their  fami- 
lies in  selected  locations,  state  regiilatory  officials  in  several  of  the  states  in  which 
ABC  does  business,  federal  investigators  and  regulatory  ofBciais  at  HCFA,  rep- 
resentatives from  two  fiscal  intermediaries  that  process  Medicare  claims,  various 
home  health  practitioners,  and  representatives  of^home  health  care  trade  associa- 
tions. We  conducted  our  work  in  Colorado,  Florida,  Georgia,  Illinois,  Maryland, 
Michigan,  Pennsylvania,  Tennessee,  Texas,  Virginia,  and  Washington,  D.C. 
Sincerely, 

Richard  C.  Stiener,  Director 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  Offic*  of  ««»p«ctor  G«n«f«i 


Washington.  O.C.  20201 


FEB  24  1995 


BY  CERTIFIED  MAIL  -  RETURlf  RECEIPT  REQITESTEO 


SEE  ADDRESSEES  BELOW 
Dear  Addressees: 

Pursuant  to  the  authority  delegated  to  «e  by  the  Secretary  and 
Inspector  General  of  the  United  States  Department  of  Health  and 
Human  Services,  I  aa  proposing  to  exclude  the  individuals  and 
entities  referenced  below  (collectively  referred  to  as  "you") 
from  participation  in  the  Medicare  progrzun,  title  XVIII  of  the 
Social  Security  Act  (the  "Act"),  42  U.S.C.  SS  1395-1395ccc,  and 
all  State  health  care  programs,  as  defined  in  section  1128(h)  of 
the  Act,  42  U.S.C.  S  1320a-7(h),  for  the  period  of  seven  (7) 
years. 

This  action  is  authorized  under  section  1128(b)(7)  of  the  Act  (42 
U.S.C,   S  1320a-7(b) (7)) ,  and  42  C.F.R.  S  1001.901.  Section 
1128(b)(7)  of  the  Act  authorizes  the  Secretary  to  exclude  any 
individual  or  entity  that  has  been  determined  to  have  committed 
an  act  in  violation  of  section  1128A  of  the  Act  (42  U.S.C. 
S  1320a-7a)   or  section  1128B  of  the  Act  (42  U.S.C.   1320a-7b) . 
The  proposed  exclusion  is  based  on  my  determination,  as  set  out 
more  fully  below,  that  you  presented  or  caused  to  be  presented  to 
an  agent  of  the  United  States,  the  Medicare  Intermediary  (Aetna)  , 
claims  for  medical  items  or  services  that  you  knew  or  should  have 
Icnown  were  false  or  fraudulent,  in  violation  of  section 
1128A(a) (1) (B) ,   42  U.S.C.   §  1320a-7a(a) (1) (B) .     The  specific 
facts  that  have  led  to  my  determination  are  as  follows. 

I.      INDIVIDUALS  AND  ENTITIES  SUBJECT  TO  PROGRAM  EXCLUSION 

During  calendar  years  1987  through  1992,  ABC  Home  Health 
Services,   Inc.    (ABC)  was  a  corporation  organized  under  the  laws 
of  the  State  of  Georgia.     During  all  times  relevant,  ABC  provided 
"home  office"  services  to  a  number  of  providers  of  home  health 
services  under  the  Medicare  Program.^     ABC  wholly  owned  and 
controlled  these  providers  of  home  health  services,  which 
together  with  ABC,   comprised  a  chain  organization. 

At  all  times  relevant  to  this  proceeding,  Margie  Mills  was  the 
President  and  Chief  Operating  Officer  of  ABC,  and  Robert  J. 
(Jack)  Mills  was  the  Chairman  and  Chief  Executive  Officer  of  ABC. 
The  following  are  home  health  agencies,  owned  and  controlled  by 
ABC,  which  filed  cost  reports  for  fiscal  year  (FY)  1988  with 


'  ABC  used  M  &  J  Leasing  as  a  conduit  to  provide  many  of  the 
home  office  services,     M  &  J  Leasing  is  a  partnership  wholly 
owned  and  controlled  by  Robert  J.   and  Margie  Mills. 
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Aetna  Insurance  Coxnpany,  the  fiscal  intermediary  responsible  for 
administering  the  Medicare  program  on  behalf  of  the  United 
States,  falsely  and  fraudulently  seeking  reimbursement  for 
services  provided  to  Medicare  program  beneficiaries: 


Group  Z 


Aoencv  Name 

Provider  Number 

1. 

ABC 

Home 

Health 

of 

Ocala 

10-7145 

2. 

ABC 

Home 

Health 

of 

Florida-Inverness 

10-7324 

3. 

ABC 

Home 

Health 

of 

Brunswick 

11-7034 

4. 

ABC 

Home 

Health 

of 

Dublin 

11-7079 

5. 

ABC 

Home 

Health 

of 

Atlanta 

11-7061 

6. 

ABC 

Home 

Health 

of 

Broward 

10-7122 

7. 

ABC 

Home 

Health 

of 

Killedgeville 

11-7035 

8. 

ABC 

Home 

Health 

of 

Macon 

11-7084 

9. 

ABC 

Home 

Health 

of 

Leesburg 

10-7317 

10. 

ABC 

Home 

Health 

of 

Alabama 

01-7063 

11. 

ABC 

Home 

Health 

of 

Crystal  River 

10-7199 

12. 

ABC 

Home 

Health 

of 

Valdosta 

11-7073 

13. 

ABC 

Home 

Health 

of 

Chicago 

14-7197 

14, 

ABC 

Home 

Health 

of 

Albany 

11-7085 

The  following  are  home  health  agencies,  owned  and  controlled  by 
ABC,  which  filed  cost  reports  for  FY  1992  with  Aetna,  falsely  and 
fraudulently  seeking  reimbursement  for  Medicare  services  provided 
to  program  beneficiaries: 

Group  II 

Agency  Name  Provider  Number 


1. 

ABC 

Home 

Health 

of 

Birmingham 

01- 

-7063 

2. 

Home  Health  of  Jefferson  County 

01- 

-7076 

3  . 

ABC 

Home 

Health 

of 

Arkansas  (Cabot) 

04' 

-7070 

4  . 

ABC 

Home 

Health 

of 

AR  (Augusta) 

04 

-7088 

5. 

ABC 

Home 

Health 

of 

Sacramento 

05 

-7701 

6. 

ABC 

Home 

Health 

of 

Colorado 

06 

-7180 

7. 

ABC 

Home 

Health 

of 

Plant  City 

10 

-7116 

8. 

ABC 

Home 

Health 

of 

Broward 

10 

-7122 

9. 

ABC 

Home 

Health 

of 

FL  at  Naples 

10 

-7251 

10- 

ABC 

Home 

Health 

of 

FL  (Inverness) 

10 

-7324 

11. 

Home  Health  of  Marion  County 

10 

-7403 

12  . 

First  Florida  Home 

Health  Agency 

10 

-7418 

13  . 

ABC 

Home 

Health 

of 

St.  Petersburg 

10 

-7428 

14. 

ABC 

Home 

Health 

of 

Orlando 

10 

-7430 

15. 

ABC 

Home 

Health 

of 

Atlanta 

11- 

-7061 

16. 

ABC 

Home 

Health 

of 

Valdosta 

11 

-7073 

17. 

ABC 

Home 

Health 

of 

Illinois 

14 

-7197 

18. 

ABC 

Home 

Health 

of 

Michigaoi 

23 

-7063 

19. 

ABC 

Home 

Health 

of 

Las  Cruces 

32 

-7007 

20. 

ABC 

Home 

Health 

of 

Deming 

32 

-7314 

2L. 

ABC 

Home 

Health 

of 

PA  (Pittsburgh) 

39 

-7160 

22. 

ABC 

Home 

Health 

of 

TN  (Loudon) 

44 

-7132 

23. 

ABC 

Home 

Health 

of 

TN  ( Chattanooga ) 

44 

-7182 

24. 

ABC 

Home 

Health 

of 

TN  (Cleveland) 
Nashville 

44 

-7250 

25, 

ABC 

Home 

Health 

of 

44 

-7299 

26, 

ABC 

Home 

Health 

of 

TN  (McMinnville) 

44 

-7454 

27. 

ABC 

Home 

Health 

of 

TN  (Gainesboro) 

44 

-7456 

28. 

ABC 

Home 

Health 

of 

TN  (Dunlap) 

44 

-7457 

29. 

ABC 

Home 

Health 

of 

TN  (Sweetwater) 

44 

-7489 

30. 

ABC 

Home 

Health 

of 

TN  (Columbia) 

44 

-7502 

31. 

ABC 

Home 

Health 

of 

VA  (Richmond) 

49 

-7060 

32. 

ABC 

Home 

Health 

of 

TX  (Austin) 

67 

-7204 
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ZI.     DB8CRZPTZON  OF  THE  BASIS  FOR  THE  PROPOSED  EXCLUSION 


On  or  about  March  30,  1989,  you  filed  or  caused  to  be  filed  with 
Aetna  a  Home  Office  Cost  Statement  ("Cost  Statement")  listing 
Medicare  program  related  expenses  incurred  during  FY  1988.  The 
FY  1988  Cost  Statement  contained  a  number  of  false  or  fraudulent 
entries  including  items  solely  for  the  personal  use  and  enjoyment 
of  the  Mills  family.    In  particular,  the  following  line  items 
were  included  as  Medicare  program  related  expenses,  although  you 
knew  or  should  have  known  that  these  items  were  not  related  to 
patient  care,  as  required  by  Federal  law  and  regulations,  42 
U.S.C.   SS  1395x(v) (1) (A) ,   1395y(a) (1) (A) ,  and  42  C.F.R.   §  413.9: 


Amount 

Item  Included 

1.  Portion  of  airplane  costs.  $140,638 

2.  Salary  for  pilot,  the  majority  of  whose  21,368 
flights  were  not  Medicare  allowable, 

3.  Expenses  related  to  Citizen  Ambassador  4,296 
program. 

4.  Senate  cookout  lobbying  expense.  72 

5.  Legal  fees  related  to  Certificate  of  13,180 
Need. 

6.  Legal  fees  related  to  Total  Patient  Care  4,263 
agency  (a  DME  distributor) . 

7.  Interest  on  Total  Patient  Care  debt.  45,587 

8.  Legal  fees  related  to  an  Alabama  joint  232 
venture. 

9.  Liquor  for  supervisors'  meetings.  3,554 

10.  Emery  boards  with  ABC  logo.  2,083 

11.  Radio  advertising  to  increase  patient  250 
utilization. 

12.  Beauty  pageant  program  advertisement.  25 

13.  Donation  to  drug  abuse  program.  408 

14.  Penalties  on  taxes  owed  by  M&J  Leasing.  425 

15.  Imputed  auto  costs  of  M&J  leasing  8,263 
(depreciation  &  interest)  for  David  and 

Joel  Mills. 

16.  M&J  automobile  expenses  not  related  to  9,130 
patient  care,  including  auto  repairs  and 

gas  for  David,  Joel,  Lilace  Mills,  and 
ABC  Rx  Shop. 

17.  M&J  cost  for  the  /120  building  which  has  70,710 
no  Medicare  usage  except  for  medical 

supply  storage  cost  which  is  separately 
accounted  for. 
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18.  Utilities  for  private  beach  condo.  -  2,432 

19.  Travel  and  entertainment  for  personal  9,835 
use,  including  golf  pro  shop  expenses 

and  Sea  Palms  membership  dues. 

20.  TV  cable  charges  for  one  year  for  Jack.  305 
Mills'  mother. 

21.  Donation  to  Amity  House.  80 

Thereafter,  on  or  about  March  30,   1989,  you  filed  or  caused  to  be 
filed  with  Aetna  cost  reports  for  FY  1988  on  behalf  of  the  Group 
I  home  health  agencies  listed  above.     Each  cost  report  sought 
reimbursement  from  the  Medicare  program  for  patient  care  related 
home  office  costs,  and  thereby  incorporated  and  included  all  of 
the  false  items  contained  in  the  FY  1988  Home  Office  Cost 
Statement,   as  a  portion  of  the  sums  sought  for  reimbursement. 

On  or  about  April  27,   1993,  you  filed  with  Aetna  Cost  Statements 
indicating  Medicare  program  related  expenses  incurred  during  FY 
1992-     The  FY  1992  Cost  Statements  contained  a  number  of  false  or 
fraudulent  entries.     In  particular,  the  following  line  items  were 
included  as  Medicare  program  related  expenses,  although  you  knew 
or  should  have  know  that  these  items  were  not  related  to  patient 
care  as  required  by  42  U.S.C.  SS  1395x(v) (1) (A) ,   1395y (a) (1) (A) , 
and  42  CF.R.   S  413.9: 

Amount 

Item  Included 

1.  Alcoholic  beverages  at  a  Leadership  $  16,863 
Conference 

2.  Projects  by  the  Borden  Group  to  110,163 
influence  legislators 

3.  Gourmet  popcorn  84,341 

4.  Projects  by  Blacky  Manafort,  Stone  &  38,695 
Kelly  to  influence  legislators 

5.  Containers  of  hand  and  body  lotion  30,888 

6.  ABC  umbrellas  27,930 

7.  ABC  mugs  21,303 

8.  ABC  earrings  and  cufflinks  21,243 

9.  Christmas,  birthday  and  get  well  cards  20,882 

10.  Emery  boards  14,415 

11.  Solicitations  of  patients  and  agencies  12,175 

12.  Sewing  kits  11,550 

13.  ABC  combs  4,001 


14. 


Non-Medicare  related  travel  expenses  for 
ABC's  Private  Duty  Station 


3,737 
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15.  ABC  golf  tees  2,723 

16.  Luncheons  with  legislators  2,789 

17.  98  bags  of  vidalia  onions  for  out  of  686 
state  legislators 

Thereafter,  on  or  about  April  27,   1993,  ABC  filed  or  caused  to  be 
filed  cost  reports  for  FY  1992  for  the  Group  II  agencies  listed 
above.     Each  cost  report  sought  reimbursement  from  the  Medicare 
program  for  patient  care  related  home  office  costs,   and  thereby 
incorporated  and  included  all  of  the  false  or  fraudulent 
statements  and  entries  and  non-Medicaure  related  line  items 
contained  in  the  FY  1992  Home  Office  Cost  Statements  as  a  portion 
of  the  sums  sought  for  reimbursement. 


ZII.   LENGTH  OF  EXCLUSION 


In  determining  the  length  of  exclusion,  I  have  considered  the 
following  factors,  as  specified  in  42  C.F.R.  S  1001.901. 

1)      The  nature  and  circumstances  surrounding  the  actions 

that  are  the  basis  for  liability,  including  the  period 
of  time  over  which  the  acts  occurred,  the  number  of 
acts,  whether  there  is  evidence  of  a  pattern,  and  the 
amount  claimed. 

Specifically,  you  presented  or  caused  to  be  presented  cost 
statements  and  cost  reports  containing  a  substantial  number  of 
false  or  fraudulent  entries  for  Medicare  beneficiary  related 
services  allegedly  rendered  during  the  course  of  two  calendar 
years  —  1988  and  1992.    Further,  many  similar  non-patient 
related  claims  were  contained  in  your  1987  Cost  Statement,  and 
related  cost  reports,  resulting  in  additional  false  or  fraudulent 
claims  to  the  Medicare  Program.     I  find  that  the  false  and 
fraudulent  entries  contained  in  your  1987  Home  Office  Cost 
Statement  provide  further  evidence  of  a  pattern  of  filing  claims 
for  non-patient  related  items.     Among  the  specific  false  entries 
supporting  yoxir  1987  Home  Office  Cost  Statement  are  the 
following: 


Amount 

Item  Included 

1.  Interest  paid  to  Jack  and  Margie  Mills  $41,139.00 
(related  parties) 

2.  Lease  payments  for  BMW  automobile  used  5,132.52 
by  Joel  Mills  (son  of  Jack  and  Maurgie) 

for  personal  purposes  vrtiile  in  college 

3.  Golf  shop  expenses  3,263.46 

4.  Country  Club  Golf  course  membership  fees  1,045.00 

5.  Maid  services  for  Jack  and  Margie  Mills'  3,832.43 
personal  luxury  condominium 

6.  Utility  fees  for  Jack  and  Margie  Mills'  2,831.43 
personal  luxury  condominium 


In  addition,  the  amount  claimed  for  non-patient  related  items  for 
1988  and  1992  was  substantial. 
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2)  The  degree  of  culpability. 

I  have  considered  your  culpability  and  consider  it  to  be 
substantial.     You  operated  a  large  and  sophisticated  chain 
organization  providing  home  health  services.     Furthermore,  during 
the  relevant  time  period,  you  had  in  your  employ  various 
reimbursement  specialists,  accoxintants  and  experienced  legal 
cotinsel  to  provide  you  with  guidance.    Yet,  despite  the  ample 
resources  at  your  command  to  assure  accurate  cost  reporting,  your 
cost  statements  and  reports  included  a  substantial  number  of 
false  or  fraudulent  entries  for  at  least  two  fiscal  years. 
Furthermore,  you  minimized  the  likelihood  of  the  Government 
detecting  these  fraudulent  entries,  and  increased  the  difficulty 
of  the  Government's  investigation  into  your  activities,  by 
intermixing  non-patient  related  items  with  numerous  legitimately 
reimbursable  items.    Accordingly,  your  case  does  not  involve 
xinintentional  or  unrecognized  error. 

3)  Other  factors  as  justice  may  req[uire. 

I  have  considered  vrtiether  there  are  any  other  aggravating  or 
mitigating  circumstances  I  should  take  into  account  in  the 
interests  of  justice,  and  have  concluded  that  another  aggravating 
factor  exists.     The  substantial  resources  invested  by  the  United 
States  Department  of  Health  and  Human  Services  in  investigating 
and  prosecuting  this  action  are  an  aggravating  factor  I  have 
considered. 

Based  on  my  determination  that  multiple  aggravating  factors  exist 
and  no  mitigating  factors  are  present  in  this  case^  I  have 
determined  that  seven  (7)  years  is  an  appropriate  length  of 
exclusion. 

IV.     THE  EFFECT  OF  THE  EXCLUSION 

The  exclusion  described  in  this  letter  will  be  from  the  Medicare, 
Medicaid,  Maternal  and  Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social  Services  programs  and  will 
apply  to  all  other  Federal  non-procureraent  programs.     See  42 
C.F.R.   S  1001.19  01.     This  exclusion  is  in  addition  to  any 
sanction  an  individual  State  or  other  Federal  program  may  impose 
under  its  own  authorities.     Pursuant  to  section  1862(e)(1)(A)  of 
the  Act   (42  U.S.C.  S  1395y (e)  ( 1)  (A) )  ,  the  effect  of  exclusion  is 
that  no  payment  may  be  made  for  any  items  or  services  furnished, 
ordered,  or  prescribed  by  you  or  at  your  medical  direction  under 
the  Medicare  program,  except  as  provided  in  42  C.F.R. 
SS  1001.126(d)   and  (e) . 

Further,  we  are  required  to  notify  the  public  and  appropriate 
State  agencies  of  the  exclusion  pursuant  to  sections  1128(c) -(e) 
of  the  Act   (42  U.S.C.   SS  1320a-7 (c) -(e) ) .     The  State  agencies 
administering  State  health  care  programs  will  be  required  to 
exclude  you  for  at  least  the  period  of  time  specified  in  this 
letter,  and  the  State  or  local  licensing  or  certification 
authorities  will  be  requested  to  invoke  sanctions  according  to 
State  law  or  policy. 

If  you  submit  claims  or  cause  claims  to  be  submitted  for  items  or 
services  furnished  after  the  effective  date  of  exclusion  for 
which  no  payment  may  be  made  under  section  1862(e)  of  the  Act, 
you  may  be  subject  to  a  civil  monetary  penalty  and  further 
exclusion  pursuant  to  section  1128A(a) (1) (D)  of  the  Act  (42 
U.S.C.  S  1320a-7a(a) (l)(D) ) .    This  provision  authorizes  an 
assessment  of  up  to  twice  the  amount  claimed  and  a  penalty  of  not 
more  than  $2,000  per  item  or  service  claimed  by  a  person  excluded 
from  the  programs. 
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Furthermore ,  please  be  advised  that  in  the  event  it  is 
applicable,  we  also  nay  invoke  the  exclusion  authority  of  section 
1128(b)(8)  of  the  Act  (42  U.S.C.  §  1320a-7 (b) (8) ) ,  which 
authorizes  the  exclusion  of  entities  that  are  controlled  (for 
example  by  virtue  of  the  position  as  officer,  director,  agent  or 
managing  employee)  by  excluded  individuals. 

V.  REINSTATEMENT 

At  the  expiration  of  the  specified  period  of  exclusion,  you  have 
the  right  to  apply  for  reinstatement  to  the  Medicare  and  State 
health  care  programs  pursuant  to  section  1128(g)  of  the  Act  (42 
U.S.C.   S  1320a-7(g))   and  42  C.F.R.  SS  1001.3001-3005.     In  order 
to  apply  for  reinstatement  to  these  programs,  you  must  submit  a 
written  request  to  the  Office  of  Inspector  General  no  e2Lrlier 
than  90  days  prior  to  the  expiration  of  the  period  of  exclusion. 
At  that  time  you  will  be  notified  of  the  information  and 
documentation  recjuired  for  us  to  reach  a  decision  regarding  your 
reinstatement. 

VX.     APPEAL  RIGHTS 

The  exclusion  described  in  this  letter  will  automatically  go  into 
effect  sixty  (60)  days  after  the  date  of  this  letter  unless  you 
appeal  this  decision  within  that  time.     To  appeal  this  decision 
you  must  file  a  written  request  for  a  hearing  before  an 
administrative  law  judge  under  the  procedures  set  forth  at  42 
C.F.R.  part  1005,  a  copy  of  which  is  enclosed.     If  a  timely 
request  is  made,  the  exclusion  will  not  go  into  effect  until  the 
ALJ  renders  a  decision. 

A  request  for  hearing  must  be  accompanied  by  1)   a  statement  as  to 
the  specific  issues  or  findings  in  this  notice  with  which  you 
disagree;  2)   the  basis  for  your  contention  that  the  specific 
issues  and/or  findings  and  conclusions  are  incorrect;  3)  the 
defenses  on  which  you  intend  to  rely;  and  4)  reasons  why  the 
proposed  length  of  exclusion  should  be  modified.     See  42  C.F.R- 
S  1001.2003(a).     Such  a  request  must  be  made  in  writing,  within 
60  days  from  your  receipt  of  this  letter,  to: 


Mr.  Gerald  Choppin 
Chief 

Civil  Remedies  Division 

Departmental  Appeals  Boaord 

Room  637-D,  Hubert  H.  Humphrey  Building 

200  Independence  Avenue,  S.W. 

Washington,  D.C.  20201 


If  you  have  any  questions,  please  contact  Sidney  Rocke  at 
(202)   619-1525  or  Larry  Goldberg  at  (202)  619-1306. 


Sincerely  yours. 


Adjudication 


Enclosure 
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ABC  Home  Health  Services,  Inc. 
a/k/a  First  American  Health  Care,  Inc= 
3528  Darien  Highway- 
Brunswick,  Georgia  31520 

Mr.  Robert  J.  Mills 

Chief  Executive  Officer  and  Chairman 
ABC  Home  Health  Services,  Inc. 
3  528  Darien  Highway 
Brunswick,  Georgia  31520 

Ms.  Margie  Mills 

Chief  Operating  Officer  and  President 
ABC  Home  Health  Services,  Inc. 
3  528  Darien  Highway 
Brunswick,  Georgia  31520 

ABC  Home  Health  of  Birmingham 
(Provider  t  01-7063) 
c/o  ABC  Home  Health  Services,  Inc. 
3528  Darien  Highway 
Brunswick,   Georgia  31520 

Home  Health  of  Jefferson  County 
(Provider  /  01-7076) 
c/o  ABC  Home  Health  Services,  Inc. 
3  528  Darien  Highway 
Brunswick,  Georgia  31520 

ABC  Home  Health  of  Arkansas  (Cabot) 
(Provider  /  04-7070) 
c/o  ABC  Home  Health  Setrvices,  Inc. 
3528  Darien  Highway 
Br\inswick,  Georgia  31520 

ABC  Home  Health  of  AR  (Augusta) 
(Provider  f  04-7088) 
c/o  ABC  Home  Health  Services,  Inc. 
3528  Darien  Highway 
Brunswick,  Georgia  31520 

ABC  Hone  Health  of  Sacramento 
(Provider  /  05-7701) 
c/o  ABC  Home  Health  Services,  Inc. 
3528  Darien  Highway 
Brunswick,  Georgia  31520 

ABC  Home  Health  of  Colorado 
(Provider  f  06-7180) 
c/o  ABC  Hone  Health  Seirvices,  Inc. 
3528  Darien  Highway 
Brunswick,  Georgia'  31S20 

ABC  Home.  Health  of  Plzmt  City 
(Provider  /  10-7116) 
c/o  ABC  Home  Health  Services,  Inc. 
3528  Darien  Highway 
Brunswick,  Georgia    3152  0 

ABC  Home  Health  of  Broward 
(Provider  /  10-7122) 
c/o  ABC  Home  Health  Services,  Inc- 
3528  Darien  Highway 
Brunswick,  Georgia  31520 

ABC  Home  Health  of  FL  at  Naples 
(Provider  /  10-7251) 
c/o  ABC  Home  Health  Services,  Inc. 
3528  Darien  Highway 
Brunswick,  Georgia  31520 


ABC  Home  Health  of  FL  (Inverness) 

(Provider  f  10-7324) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunsvick,  Georgia  31520 

Hobs  Health  of  Marion  County 

(Provider  #  10-7403) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 

First  Florida  Home  Health  Agency 

(Provider  f  10-7418) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  St.  Petersburg 

(Provider  #  10-7428) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,  Georgia    3152  0 

ABC  Home  Health  of  Orlando 

(Provider  f  10-7430) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia    3152  0 

ABC  Home  Health  of  Atlanta 

(Provider  /  11-7061) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  Valdosta 

(Provider  /  11-7073) 

c/o  ABC  Home  Health  Services,  Inc. 

3  52  8  Dairien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  Illinois 

(Provider  /  14-7197) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  Michi9eui 

(Provider  /  23-7063) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  Las  Cruces 

(Provider  /  32-7007) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  Deming 

(Provider  f  32-7314) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,  Georgia  31520 

ABC  Home  Health  of  PA  (Pittsburgh) 

(Provider  #  39-7160) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,  Georgia  31520 
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ABC  Home  Health  of  TN  (Loudon) 

(Provider  /  4  4-7132) 

c/o  ABC  Hone  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  TN  (Dunlap) 

(Provider  /  44-7457) 

c/o  ABC  Hoaa  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  TN  (Chattanooga) 

(Provider  /  44-7182) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  TN  (Sweetwater) 

(Provider  t  44-7489) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  TN  (Cleveland) 

(Provider  f  44-7250) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,   Georgia  31520 


ABC  Home  Health  of  TN  (Columbia) 

(Provider  t  44-7502) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  Nashville 

(Provider  #  44-7299) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,   Georgia  31520 


ABC  Home  Health  of  VA  (Richmond) 

(Provider  /  49-7060) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,   Georgia  31520 


ABC  Home  Health  of  TN  (McMinnville^ 

(Provider  /  44-7454) 

c/o  ABC  Home  Health  Services,  Inc. 

3528  Darien  Highway 

Brunswick,  Georgia  31520 


ABC  Home  Health  of  TX  (Austin) 

(t-iw/'der   t  67-7204) 

c/o  Ai  C  Home  H*^?lth  Services, 

31)28   Lirien  Highway 

Rr\jnsv  ck,    Georgia  31520 


ABC  Home  Health  of  TN  (Gainesboro) 

(Provider  #  44-7456) 

c/o  ABC  Home  Health  Services,  Inc. 

3  528  Darien  Highway 

Brunswick,   Georgia  31520 


Office  of  Special  Investigations,  Washington  D.C. — Barney  L.  Gomez,  Assistant  Di- 
rector for  General  Crimes  and  Health  Care;  Robert  J.  Gettings,  Special  Agent;  and 
Barbara  W.  Alsip,  Communications  Analyst.  Resources,  Community,  and  Economic 
Development  Division — Richard  E.  Chervenak,  Assistant  Director.  Health,  Edu- 
cation, and  Human  Services  Division — Paul  C.  Wright,  Evaluator.  Office  of  the  Gen- 
eral Counsel,  Washington,  D.C. — Barry  L.  Shillito,  Senior  Attorney. 

Mr.  DiNGELL.  Thank  you,  Mr.  Chairman. 

I  note  here,  Ms.  Brown,  with  some  interest  that  vou  note  in  your 
testimony  that  in  just  1  year,  $14  million  in  unallowable  charges 
were  submitted  to  Medicare.  What  were  these  charges  all  about? 

Ms.  Brown.  We  noted  that  unallowable  costs  for  a  variety  of 
items  were  included  in  the  company's  overhead  expenses. 

Mr.  DiNGELL.  Let's  look  at  some  of  them.  Golf  pro  shop  expenses; 
is  that  right? 

Ms.  Brown.  That  is  right. 

Mr.  DiNGELL.  $84,000  for  gourmet  popcorn? 

Ms.  Brown.  That  is  right. 

Mr.  DiNGELL.  $600,000  for  marketing  and  promotional  items 
such  as  golf  tees,  cufflinks,  sewing  kits,  emery  boards,  combs,  and 
so  on;  is  that  right? 

Ms.  Brown.  That  is  right. 

Mr.  DiNGELL.  $17,000  in  alcoholic  beverages? 

Ms.  Brown.  Yes,  sir. 

Mr.  DiNGELL.  $39,000  went  to  a  lobbying  firm.  Black,  Maniford, 
Stone  &  Kelly,  to  influence  legislators? 
Ms.  Brown.  Yes,  sir. 
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Mr.  DiNGELL.  Is  that  an  allowable  expense? 
Ms.  Brown.  No,  none  of  those  are  allowable  expenses. 
Mr.  DiNGELL.  Well,  let's  go  on.  $5,000  in  lease  payments  for  a 
luxury  automobile  for  the  personal  use  of  the  owner's  family? 
Ms.  Brown.  That  is  right. 

Mr.  DiNGELL.  $2,500  in  utilities  for  a  private  beach  condo? 
Ms.  Brown.  That  is  true. 

Mr.  DiNGELL.  $10,000  for  the  membership  at  the  Sea  Palms 
Club? 

Ms.  Brown.  That  is  true. 

Mr.  DiNGELL.  How  do  these  relate  to  providing  health  care  serv- 
ices, and  how  are  these  allowable  billings  under  Medicare? 
Ms.  Brown.  They  are  not  allowable  in  any  way,  sir. 
Mr.  DiNGELL.  They  are  not? 

Ms.  Brown.  That  was  the  purpose  of  the  work  that  was  done.  We 
audited  the  company  and  these  unallowable  charges  were  revealed. 

Mr.  DiNGELL.  I  notice  Mr.  Stiener  had  some  interesting  com- 
ments, too. 

Your  comments  related,  I  think,  to  the  fact  that  they  had  in- 
structed people  to  visit  as  often  as  needed  whether  there  was  need 
or  not;  that  they  had  certified  people  as  requiring  health  care 
when,  in  fact,  they  are  out  driving  around  in  automobiles  or  walk- 
ing to  church  or  walking  to  senior  citizens  centers  for  lunch;  is  that 
right? 

Mr.  Stiener.  That  is  correct. 
Mr.  DiNGELL.  Is  that  fraud? 

I  mean,  they  certified  that  these  people  were  homebound.  Were 
they  homebound? 

Mr.  Gomez.  In  the  case  of  those  individuals  who  were  able  to 
routinely  leave  their  house  to  go  grocery  shopping,  to  go  to  the 
beauty  shop,  to  drive  their  vehicles,  one  would  assume  that  they 
did  not  meet  the  homebound  eligibility  requirements. 

Mr.  DiNGELL.  What  about  the  billings  that  appear  to  have  been 
essentially  payments  for  sales  of  businesses?  Were  those  certified 
as  salaries  and  wages? 

Mr.  Gomez.  In  some  cases,  they  were.  Some  of  the  cost  reports, 
we  understand,  contained  the  salaries  for  these  individuals. 

Mr.  DiNGELL.  I  wonder,  do  these  constitute  fraud  on  the  Govern- 
ment, and  would  they  constitute  perhaps  fraud  under  the  Internal 
Revenue  Code,  perhaps  false  filing  of  income  tax? 

Mr.  Stiener.  Sir,  there  is  an  ongoing  investigation  in  that  area, 
and  certainly,  the  indications  are,  with  the  facts  that  we  have  gath- 
ered, that  it  is  warranted  for  further  investigation  to  make  that  de- 
termination. 

Mr.  DiNGELL.  I  have  just  one  more  question,  Mr.  Chairman. 
How  much  is  your  office  being  cut  under  the  House  Appropria- 
tions bill,  Ms.  Brown? 
Ms.  Brown.  In  round  numbers,  $6  million. 
Mr.  DiNGELL.  $6  million. 

How  many  people  are  you  going  to  have  to  lay  off  for  that? 

Ms.  Brown.  It  will  be  77. 

Mr.  DiNGELL.  It  will  be  77  people, 

Ms.  Brown.  Yes. 
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Mr.  DiNGELL.  Mr.  Stiener  and  Mr.  Gomez  and  Ms.  Jaggar,  how 
big  a  cut  are  you  folks  getting  at  GAO,  and  how  will  it  affect  each  | 
of  your  particular  offices? 

Ms.  Jaggar.  Mr.  Dingell,  we  have  been  slated  thus  far  for  a  cut  , 
of  about  $53  million.  ' 

Mr.  DiNGELLo  $53  million.  Is  that  an  overall  cut  at  GAO  or  is 
that  a  cut  at  your  ofRce? 

Ms.  Jaggar.  No,  sir.  That  is  the  overall  cut  for  GAO. 

Mr.  Dingell.  Overall  cut. 

How  many  people  is  GAO  going  to  have  to  lay  off? 

Mso  Jaggar.  The  estimates  are  between  400  and  600  at  this  I 
point.  ' 

Mr.  Dingell.  These  are  people  who  do  things  like  investigating 
fraud  in  defense  contracts  and  fraud  in  Medicare  and  Medicaid  and 
things  of  that  kind;  is  that  right? 

Ms.  Jaggar.  Yes,  sir,  and  many  other  things.  As  you  know,  the 
office  does  many  other  things,  legal  decisions  and  so  on,  but  yes, 
it  definitely  includes  those  individuals. 

Mr.  Dingell.  How  much  money  do  each  of  those  people  bring  in 
on  a  per  capital  basis? 

Ms.  Jaggar.  The  GAO  dollar  savings  amount  that  we  are  cred- 
ited with  for  this  past  year  for  1994  was  $19.4  billion. 

Mr.  Dingell.  $19.4  billion. 

Ms.  Jaggar.  So  I  divided  it  out. 

Mr.  Dingell.  What  did  the  number  come  to? 

Ms.  Jaggar.  It  comes  out  to  about  $400,000  per  person.  But 
again,  I  hasten  to  add  that  there  are  people  who  are  working  on 
legal  decisions — not  everyone  is  working  on  fraud  and  abuse,  but 
it  is  about  a  $400,000-per-person  ratio  if  you  were  to  divide  it  out 
that  way. 

Mr.  Dingell.  Mr.  Chairman,  we  will  be  giving  the  Golden  Grab 
Award  to  ABC  Home  Health  Care  this  afternoon,  and  if  anybody 
wants  to  attend,  we  have  a  wonderful  little  presentation  that  we 
have  for  these  events.  Perhaps  maybe  we  will  do  the  same  for  those 
who  are  getting  ready  to  cut  back  on  our  investigative  services  that 
enforce  our  laws. 

Thank  you,  Mr.  Chairman,  for  your  kindness  and  your  recogni- 
tion. 

Mr.  CoBURN.  The  gentleman's  time  has  expired. 

The  committee  will  recess  until  1  o'clock.  I  would  beg  the  indul- 
gence of  our  witnesses,  and  we  will  start  again  promptly  at  1 
o'clock. 

[Whereupon,  at  12:25  p.m.,  the  subcommittees  recessed,  to  recon- 
vene at  1:05  p.m.,  this  same  day.] 

Mr.  Barton  [presiding].  The  hearing  will  come  to  order. 

I  am  told  that  everyone  has  testified  and  that  we  are  now  into 
the  question  and  answer  period;  is  that  correct? 

That  being  the  case,  we  are  going  to  recognize  Mr.  Klink  of  Penn- 
sylvania for  5  minutes  of  questions. 

Mr.  Klink.  Thank  you. 

Mr.  Stiener,  let  me  start  with  you. 

I  am  very  interested  in  ABC  Home  Health  Care  because  they  op- 
erate in  my  district.  In  fact,  I  have  been  with  them  on  home  health 
care  visits  in  the  last  Congress  when  we  were  talking  about  health 
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care  reform.  They  were  kind  enough  to  come  to  me  and  offer  if  I 
wanted  to  travel  with  some  of  their  nurses.  So  I  am  interested  in 
some  of  these  things,  and  I  am  also  appalled  by  some  of  the  items 
that  you  have  come  across.  I  would  like  to  get  into  this  a  little  bit 
because  when  you  talk  about  buying  $85,000  worth  of  gourmet  pop- 
corn and  paying  for  cable  television  and  airplane  pilots  and  planes, 
paying  for  your  son  to  have  a  luxury  car  to  drive  while  he  is  in 
school,  and  all  of  it  billed  to  Medicare  at  a  time  when  we  are  talk- 
ing about  perhaps  being  faced  by  cuts  in  Medicare  that  are  going 
to  have  life  and  death  implications  on  residents  across  this  Nation, 
it  is  a  little  frightening. 

I  would  ask  you,  first  of  all,  what  is  the  status  of  ABC,  now 
known  as  First  American  Health  Care,  in  regards  to  their  partici- 
pation in  the  Medicare  system  at  present?  Anyone? 

Gro  ahead. 

Ms.  Brown.  Yes,  sir.  We  have  had  an  ongoing  investigation  of 
this  company  for  some  time.  In  February,  we  proposed  their  exclu- 
sion from  the  Medicare  and  Medicaid  programs  and  the  State  pro- 
grams. 

According  to  due  process,  they  requested  a  hearing,  and  so  they 
are  still  in  business  awaiting  that  hearing  which  should  come 
about  around  the  end  of  November. 

At  the  same  time,  we  have  both  a  civil  and  criminal  case  that 
we  are  pursuing  against  them  with  the  U.S.  Attorney's  office. 

Mr.  Klink.  What  kinds  of  moneys  are  you  seeking  to  try  to  re- 
coup from  this  formerly  ABC  Home  Health  Care? 

Ms.  Brown.  Well,  I  haven't  got  a  final  figure  on  that,  but  it  will 
be  substantial. 

Mr.  Klink.  But  they  are  still  doing  business?  They  are  still  bill- 
ing Medicare  for  the  good  Lord  knows  what  at  this  point? 

Ms.  Brown.  That  is  right,  except  we  will  closely  scrutinize  all  of 
their  billings,  particularly  the  overhead  costs,  and  make  sure  that 
they  are  only  paid  for  those  legitimate  costs. 

Mr.  Klink.  That  is  one  of  my  questions  for  whoever,  Mr.  Stiener 
or  June  Gibbs  Brown  or  anyone  else  that  knows  this.  It  says  at  10 
locations,  according  to  current  and  former  employees,  ABC  office 
managers  directed  staff  to  alter  nursing  notes  so  that  they  would 
not  reflect  indications  of  patient  improvement.  They  go  on  to  talk 
about  people  are  out  walking  around.  Mr.  Dingell  referred  to  that, 
and  they  led  you  to  believe  that  they  were  still  at  home. 

It  also  talked  about  ABC  managers  told  the  employees  to  conceal 
the  cost  of  items  given  to  physicians  in  their  expense  report  so  that 
the  cost  would  be  reimbursed  without  being  questioned  by  HCFA. 
Managers  wanted  these  costs  to  be  labeled  as  educational,  as  train- 
ing, as  luncheon,  or  as  mileage  cost. 

Later,  you  go  on  to  say  that  ABC  managers  told  their  employees 
to  hide  certain  expenditures  on  their  personal  credit  cards  to  make 
tracing  these  expenditures  more  difficult  to  HCFA. 

Then  I  think  you  said,  Mr.  Stiener,  that  the  owners  of  ABC  said, 
**Well,  these  rules  and  regulations  were  too  confusing.  We  didn't 
know  we  were  breaking  them." 

It  appears  to  me  that  when  you  have  a  pattern  where  you  have 
directed  people  to  do  these  things  or  your  managers  are  directing 
people  to  do  these  things,  there  is  not  a  question.  So  how  in  the 
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world  are  we  expected  without  creating  a  police  state  to  be  able  to 
inhibit  companies  like  ABC?  I  am  assuming  that  they  are  not  the 
only  bad  apple  in  the  barrel.  How  do  we  stop  them  from  doing  this? 
That  is  the  question  I  think  that  this  whole  panel  would  have  for 
you  today.  How  can  we  stop  these  things  from  occurring? 

Ms.  Brown.  It  is  my  opinion  that  we  have  to  have  an  aggressive 
program.  We  have  instituted  a  major  initiative  called  Operation 
Restore  Trust,  which  targets  fraud  and  abuse  in  this  area  because 
of  finding  these  types  of  problems. 

Now,  the  staffing,  of  course,  will  be  subjected  to  whatever  our 
budget  constraints  are.  But  other  than  that,  we  have  got  a  very  ag- 
gressive program  going.  We  are  working  together  with  the  Depart- 
ment of  Justice,  with  the  State  Attorney  Greneral  offices,  the  Medic- 
aid Fraud  Control  Units,  and  all  the  other  IGs  that  have  health 
care  responsibilities.  We  are  working  in  a  network  in  order  to  make 
sure  that  this  kind  of  fraud  and  abuse  does  not  continue  without 
sanctions  being  imposed. 

Mr.  Klink.  With  those  budget  cuts,  again,  your  efforts  are  going 
to  be  constrained  further  by  whatever  those  cuts  are. 

Mr.  Stiener,  in  your  testimony,  you  kind  of  quickly  went  over 
this  point,  and  I  understand  you  are  under  the  same  time  con- 
straints we  are.  You  talked  about  a  former  home  health  agency 
owner  who  signed  a  $35,000-per-year,  5-year  employment  contract, 
plus  fringe  benefits  and  a  salary  escalator  clause.  He  worked  1 
year  under  his  employment  contract  with  First  American  because 
he  was  occupied  doing  other  businesses,  and  First  American  didn't 
want  to  interfere  with  the  operation. 

My  question  was  that  he  kind  of  got  bought  out  of  this  thing. 
There  was  no  real  purchase  price.  Did  Medicare,  in  fact,  end  up 
buying  this  home  health  care  agency  for  ABC? 

Mr,  Gomez.  Yes,  sir,  it  appears  that  they  did,  and  his  salary  of 
$35,000  was  charged  to  the  Medicare  program.  It  showed  up  in 
their  cost  reports. 

Mr.  Klink.  The  Medicare  system  purchased  this  home  health 
care  agency  for  ABC? 

Mr.  GrOMEZ.  If  the  facts  are  as  we  understand  they  are,  it  would 
appear  that  that  was  the  case. 

Mr.  Klink.  Mr.  Chairman,  I  see  the  red  light  is  on.  I  would  like 
to  continue,  but  I  understand  the  red  light  and  the  time  con- 
straints, and  I  yield  back. 

Mr.  Barton.  You  may  ask  one  or  two  more  questions.  You  have 
been  on  time,  I  think,  at  every  hearing  that  we  have  done,  and  you 
should  be  given  a  little  extra  discretion  today. 

Mr.  Klink.  I  thank  you. 

Again,  Mr.  Stiener,  you  noted  that  in  one  office,  a  manager  high- 
lighted nurse's  notes  that  the  manager  wanted  change  to  make  it 
appear  that  continued  care  was  necessary  and  dictated  what  the 
language  should  be.  After  one  nurse  declined  to  describe  the  condi- 
tions of  her  patients  inaccurately,  the  manager  asked  another 
nurse  to  change  the  nursing  notes,  although  she  had  not  seen  these 
patients.  Can  you  elaborate  further  on  this  process?  Was  this  wide- 
spread throughout? 

I  did  notice  one  thing  that  you  mentioned.  By  1994,  you  said 
ABC  had  increased  the  number  of  visits  it  made  six-fold,  but  they 
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had  increased  their  Medicare  revenues  seven-fold  from  $83.5  mil- 
lion in  1990  to  over  $615  million  in  1994.  Was  this  widespread? 
Does  it  appear  to  be  a  widespread  business  practice? 
Mr.  Gomez? 

Mr.  GrOMEZ.  At  10  locations,  according  to  former  and  current  em- 
ployees, this  was  in  their  terms  a  common  practice.  Again,  the  pur- 
pose to  highlight  and  alter  those  notes  was  to  show  a  continued 
need  for  home  health  care,  if  you  will,  a  justification  for  continued 
visiting. 

Mr.  Klink.  Thank  you. 

Mr.  Chairman,  I  yield  back. 

Mr.  Barton.  The  Chair  would  recognize  himself  for  5  minutes  of 
questions. 

First  of  all,  does  anybody  on  the  panel  disagree  with  the  estimate 
that  we  use  about  the  amount  of  fraud,  waste,  and  abuse  which  we 
say  is  around  $20  billion?  Do  any  of  you  seriously  dispute  that 
order  of  magnitude? 

[No  response.] 

Mr.  Barton.  So  we  are  talking  about  real  money  here. 

I  am  going  to  ask  these  to  Ms.  Brown,  but  anybody  who  wants 
to  can  try  to  answer  the  question. 

Again,  just  to  set  the  general  parameters,  how  many  prosecu- 
tions have  there  been  in  the  last  3  or  4  years  for  waste,  fraud,  and 
abuse  in  Medicare?  Do  you  happen  to  know? 

Ms.  Brown.  I  know  the  number  of  prosecutions  we  have  had. 
Medicare  is  the  major  part  of  it,  but  not  all  of  it.  It  is  about  1,100 
successful  prosecutions  a  year. 

Mr.  Barton.  Per  year,  annually,  1,100  annually. 

Ms.  Brown.  Yes. 

Mr.  Barton.  From  those  prosecutions,  do  you  know  how  many 
convictions  we  have  had?  Is  it  pretty  high? 

Ms.  Brown.  I  can  get  the  exact  figures  for  you,  but  most  of  them 
are  successful  convictions. 

Mr.  Barton.  Okay.  Do  you  have  any  data  on  the  number  of  dol- 
lars, in  terms  of  judgments,  that  it  recovered? 

[The  response  follows: 

Over  the  past  four  years,  the  OIG  has  had  approximately  700  subjects  indicted. 
During  the  same  period,  about  775  subjects  were  prosecuted,  resulting  in:  750  crimi- 
nal convictions  and  exclusions  of  almost  3,900  individuals  and  companies;  and  Over 


OIG  efforts  auring  the  four-year  period  resulted  in  a  return  to  the  Federal  govern- 
ment of  about  $800,000,000  in  fines,  recoveries,  restitutions,  settlements,  judg- 
ments, and  cmpl  actions. 

Mr.  Barton.  The  gentleman  here  earlier  today  volunteered  that 
as  part  of  his  settlement,  he  had  made  Medicare  whole.  Is  that 
kind  of  standard  when  there  is  a  conviction  that  they  reimburse 
the  trust  fund  for  the  funds? 

Ms.  Brown.  What  we  always  try  to  do  is  get  at  least  enough 
money  to  reimburse  the  trust  funds.  Many  cases  are  settled. 

We  had  one  about  a  week  ago  for  $161  million  and  one  several 
months  ago  for  $359  million,  and  that  included  money  for  both  the 
Medicare  trust  fund,  the  Medicaid  trust  fund,  the  public  employees 
insurance  that  0PM  runs,  CHAMPUS. 

Mr.  Barton.  When  you  use  those  numbers,  those  obviously 
sound  very  impressive. 
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Ms.  Brown.  Those  are  actual  dollars,  sir.  I  was  able  to  deliver 
a  check  to  the  Secretary  of  HHS. 

Mr.  Barton.  Do  you  want  us  to  believe  that  these  1,100  prosecu- 
tions results  in  judgments  of  $350  million  each  time  there  is  a  con- 
viction? 

Ms.  Brown.  No,  sir.  That  was  very  unusual,  and  Janet  Reno  said 
it  was  more  than  all  their  other  criminal  prosecutions  put  together 
in  the  past  year.  I  am  just  showing  the  magnitude  of  some  of  the 
cases. 

Mr.  Barton.  So  how  much  would  your  estimate  be  on  the  aver- 
age recovery  when  there  is  a  successful  conviction?  Would  it  be  in 
the  hundreds-of-thousands-of-dollars  range  or  the  million-dollar 
range  or  the  $10-million  range? 

Ms.  Brown.  No.  It  would  certainly  not  be  in  the  millions.  It 
would  be  in  the  thousands. 

Criminal  prosecutions  aren't  geared  toward  recovery  of  dollars. 
Civil  prosecutions  are.  Sometimes  we  have  these  settlements  where 
we  really  get  the  big  dollars  back.  That  is  why  we  enter  into  these 
settlements  to  return  funds  to  the  trust  funds. 

We  usually  consider  criminal,  civil,  and  administrative  remedies 
in  our  cases  because  we  have  the  remedy  of  exclusion.  We  have  the 
remedy  of  civil  penalties  that  we  can  impose  on  the  company.  All 
of  those  put  together  are  usually  considered,  along  with  whether  or 
not  the  company  could  continue  to  do  business.  We  sometimes 
make  companies  divest  themselves  of  certain  businesses.  Typically, 
we  have  a  plan  that  a  company  must  adhere  to,  under  supervision, 
to  ensure  that  future  violations  do  not  occur.  So,  it  is  a  very  com- 
plex process. 

Mr.  Barton.  How  many  prosecutors,  if  that  is  the  correct  term, 
are  actually  delegated  to  try  and  prosecute  waste,  fraud,  and  abuse 
in  Medicare? 

Ms.  Brown.  The  Department  of  Justice  has  named  this  as  their 
second  priority  after  violent  crime. 

Mr.  Barton.  How  many  prosecutors  have  they  put  on  this  spe- 
cifically since  it  is  their  second  priority? 

Ms.  Brown.  All  the  U.S.  Attorneys  have  been  notified,  and  we 
haven't  had  any  trouble. 

.  Mr.  Barton.  Have  they  created  a  special  task  force? 
Ms.  Brown.  We  have  task  forces  throughout  the  country. 
Mr.  Barton.  How  many? 

Ms.  Brown.  I  think  there  are  about  70  right  now.  The  task  forces 
are  comprised  of  the  U.S.  Attorney  offices,  various  IGs,  and  the 
FBI. 

Mr.  Barton.  How  long  have  those  task  forces  been  established? 
Ms.  Brown.  They  aren't  all  operating  at  the  same  time,  or  for 
the  same  length  of  time. 
Mr.  Barton.  How  many  are  active  today? 

Ms.  Brown.  In  the  sixties  or  seventies,  but  I  will  get  back  to  you 
in  writing. 

Mr.  Barton.  Could  you  get  that  information? 
Ms.  Brown.  Yes. 
[The  response  follows:] 

The  Office  of  Inspector  GenerEd  (OIG)  is  a  participant  in  about  56  health  care 
fraud  task  forces  or  health  care  working  groups  throughout  the  country,  with  par- 
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tidpation  in  all  eighteen  judicial  districts  in  the  project  states  of  New  York,  Florida, 
Illinois,  Texas  and  California,  (illustrated  on  the  table  below) 

Office  of  Inspector  General 

Health  Care  Task  Force  ParticiDatiai 


Rejion  State 


I-  6   „  

II-  5   -   New  York-4 

III-  6   -..„  

iV-8      Florida-4 

V-  14    _   lllinois-2 

VI-  «    — „   Texas-4 

VIII-  4   _  _  _     N.  Califomia-2 

IX-  2      „  „   S.  Califomia-2 

WFO-3  


56  18 


The  Department  of  Justice  has  informed  us  they  have  about  60  formal  health  care 
task  forces  in  its  64  judicial  districts.  The  OIG  is  not  represented  in  various  judicial 
districts  throughout  remote  areas  of  the  country,  but  is  sometimes  a  participant  in 
more  than  one  task  force/work  group  in  a  judicial  district. 

The  task  forces  were  establisned  at  various  times.  For  example,  some  of  the  task 
forces  were  established  in  the  early  1980's  while  others  have  been  in  existence  for 
less  than  one  year.  Roughly  half  were  estabHshed  about  five  years  ago. 

Mr.  Barton.  Chairman  Dingell  every  year  has  held  a  hearing  on 
waste,  fraud,  and  abuse  in  Medicare  for  the  last  3  years,  and  we 
had  the  first  hearing  on  this  about  a  month  ago.  The  people  that 
testified  kept  talking  about  things  that  they  were  going  to  do,  going 
to  do.  HCFA  is  the  next  panel,  and  I  am  absolutely  determined,  as 
I  think  Mr.  Dingell  is  and  Mr.  Bliley  is  and  Mr.  Wyden  is  and  Mr. 
Waxman  and  Mr.  Bilirakis,  that  this  year  we  are  going  to  do  what- 
ever it  takes,  including  legislation  in  the  Medicare  reform  package 
that  is  part  of  reconciliation  to  really  make  sure  that  things  start 
to  happen.  Twenty  billion  dollars  is  a  lot.  That  is  a  food  stamp  pro- 
gram. It  is  a  lot. 

We  have  had  all  kinds  of  anecdotal  testimony  of  rip-offs.  When 
I  look  at  the  record,  the  gentleman  that  was  here  this  morning,  the 
problem  that  he  took  advantage  of,  the  glitch  in  the  system,  HCFA 
evidently  knew  for  8  years  and  they  just  corrected  it  in  the  last 
year.  How  many  of  hundreds  of  millions  of  dollars  were  wasted  be- 
cause the  system  just  didn't  put  the  incentives  in? 

When,  as  Inspector  General,  you  tell  me  that  these  task  forces 
have  been  established  and  I  have  got  2  pages  of  questions  about 
recommendations  that  you  have  made  in  the  past  that  I  may  ask 
in  the  second  round,  it  is  time  in  a  bipartisan  way  for  us  to  insist 
that  the  executive  agencies  responsible  really  do  emphasize  this.  I 
just  pay  it  lip  service.  What  I  sense  is  that  in  the  past,  waste, 
fraud,  and  abuse  isn't  very  sexy,  and  it  was  just  kind  of  given  lip 
service. 

My  time  has  expired.  I  am  going  to  recognize  the  gentlelady  from 
California,  and  we  may  do  a  second  round  of  questions  to  this 
panel. 

Ms.  ESHOO.  Thank  you,  Mr.  Chairman,  and  thank  you  to  each 
one  of  you  for  being  here  today. 

I  would  welcome  having  more  time  because  I  have  many  ques- 
tions, but  let  me  begin.  First  of  all,  I  don't  think  that  we  are  doing 


93-726  -  95  -  4 


94 


enough.  This  seems  to  be  an  issue  that  is  larger  than  what  at  least 
our  present  resources  are  dedicated  to. 

Again,  I  just  have  to  tell  you  that  I  am  skipping  lunch  today. 
This  thing  is  sickening  to  me  in  terms  of  the  rip-offs.  It  is  abso- 
lutely sickening. 

For  those  of  you  who  have  been  in  the  trenches  and  are  trying 
to  do  something  about  it,  I  thank  you  for  it. 

My  first  question  is,  in  terms  of  the  Red  Book  and  the  dollars 
that  seem  to  be  rolling  on  the  pages,  how  much  of  that  $22  billion 
that  you  referred  to  represents  policy  which  obviously  takes  time 
to  get  through  the  Congress  of  the  United  States  and  I  think  spans 
over  more  than  one  administration,  and  how  much  of  that  $22  bil- 
lion represents  administrative  regulatory  action  that  is  being 
taken?  Can  you  divide  it? 

Mr.  Mangano.  Of  the  amount  that  was  related  to  Medicare  and 
Medicaid,  which  was  about  $21-  or  $22  billion  of  the  $25  billion  in 
the  Red  Book  

Ms.  ESHOO.  Oh,  there  is  $25  in  the  Red  Book? 

Mr.  Mangano.  Yes,  but  that  includes  programs  outside  of  Medi- 
care and  Medicaid. 

Of  the  $21-,  $22  billion  that  relates  to  Medicare  and  Medicaid, 
only  about  $2.2  billion,  I  believe  it  was,  relates  to  things  that  could 
be  done  through  regulations  or  administrative  actions.  That  is  an 
annual  figure. 

Ms.  ESHOO.  How  much  was  it,  again? 

Mr.  Mangano.  A  little  over  $2  billion. 

All  the  rest  of  it  would  have  to  be  legislative  changes.  I  would 
say  legislative  as  well  as  regulatory  changes  really  relate  to  policy. 
But  the  policy  recommendations  that  we  make,  we  believe,  will 
make  HCFA  a  more  prudent  purchaser  of  services  and  supplies. 

Ms.  ESHOO.  Since  you  just  stated  that,  is  there  legislation  in  the 
hopper  right  now  that  the  agency  or  you  all  have  taken  a  look  at 
that  directly  goes  to  the  heart  of  what  you  have  in  the  Red  Book? 

Mr.  Mangano.  I  would  say  not.  There  are  severad  regulations 
that  HCFA  is  developing  right  now.  As  Congressman  Wyden  point- 
ed out  a  little  earlier,  HCFA  has  started  the  regulatory  process  to 
move  on  the  oxygen  issue  and  the  ambulance  issue  that  we  identi- 
fied in  the  Red  Book,  , 

Mr.  Barton.  Would  you  yield  on  that? 

Ms.  EsHOO.  Certainly. 

Mr.  Barton.  Why  do  they  have  to  go  through  a  regulatory  proc- 
ess? Do  we  need  to  change  the  law  so  they  can  just  change  it  imme- 
diately? To  me,  that  is  just  totally  inexcusable. 

Ms.  Brown.  Yes,  sir.  The  only  way  they  can  change  those  prices 
are  through  the  regulatory  process,  which  can  take  from  2  to  3 
years.  HCFA  can't  react  to  market  changes,  and  they  can't  set 
prices  through  the  competitive  bid  process. 

Mr.  Barton.  So  that  is  a  legislative  fix  that  we  need  to  put  in? 

Ms.  Brown.  We  need  a  legislative  fix  to  allow  both  of  those 
things  to  happen;  to  allow  for  much  quicker  reactions  by  HCFA. 
Even  when  HCFA  tries,  we  could  needlessly  spend  another  $50 
million  during  the  time  it  takes  for  them  to  get  an  adjustment  in 
price. 
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Mr.  Barton.  We  might  as  well  put  an  ad  in  The  Washington 
Post,  "Rip  off  the  Government  for  the  next  2  years.  Applicants  ac- 
cepted." 

Ms.  ESHOO.  Reclaiming  my  time,  Mr.  Chairman,  I  think  that  this 
is  an  area  where  legislation  absolutely  has  to  be  brought  to  bear 
because  most  of  it  really  does  require  legislative  relief  even  on  the 
regulatory  side.  I  think  that  is  instructive  to  us. 

Thank  you,  Ms.  Jaggar,  for  your  testimony.  You  are  one  of  the 
first  that  I  have  heard  on  very  specific  recommendations  to  us,  and 
this  is  now  the  second  hearing  and  this  is  my  first  time  on  this 
committee.  So  it  is  my  second  hearing. 

How  often  do  you  think  that  bid  process  that  you  described 
should  take  place?  My  experience  coming  from  local  government, 
from  county  government,  is  that  when  contracts  have  a  long  life, 
the  contracts  have  a  lot  of  elasticity  to  them.  That  is  a  mild  de- 
scription of  them.  In  other  words,  contracts  or  contractors  start 
taking  those  contracts  for  granted.  So  there  is  something  that 
needs  to  be  followed  down  and  nailed  down  on  that,  but  in  your 
view,  how  often  should  those  bids  be  held  for  services  in  order  to 
keep  the  heat  to  the  competitive  fires,  as  it  were? 

Ms.  Jaggar.  I  think  in  a  general  way,  we  feel  that  the  competi- 
tive bidding  or  other  ways  of  empowering  HCFA  to  begin  to  use  the 
leverage  of  the  market  would  be  the  major  change  that  could  and 
should  be  made  to  help  get  at  some  of  the  excessive  costs  that 
HCFA  pays  and  also  this  would  get  at  some  of  the  fraud  and  abuse, 
some  of  the  opportunities  for  savings  that  are  there. 

I  think  it  is  important  to  note  that  this  is  one  of  the  major  areas 
of  difference  between  private  industry  at  this  time — ^the  private 
health  care  industry,  private  health  plans,  and  the  Grovemment. 
Just  to  use  one  simple  example,  private  insurance  plans  are  able 
to  set  up  preferred  provider  networks.  PPOs,  we  call  them.  That 
means  that  if  individuals,  if  providers  or  suppliers — ^you  can  ex- 
trapolate that  to  different  kinds  of  services — don't  meet  the  stand- 
ards, they  don't  participate.  In  addition,  if  HCFA  or  another  agency 
could  provide  incentives  for  beneficiaries  to  receive  their  services 
through  these  organizations,  that  would  perhaps  be  at  a  lesser  cost. 

So  we  feel  this  very  strongly.  I  know  HCFA  is  undertaking  a 
number  of  demonstrations  and  they  are  looking  at  this,  but  this  is 
what  is  so  important  about  moving  the  Medicare  program  from  the 
old  way  of  operating,  from  a  fraud  and  abuse  mode,  which  we  affec- 
tionately call  pay  and  chase,  to  a  pre-enforcement  kind  of  situation 
where  they  are  able  to  leverage  the  market  and  realize  the  same 
benefits  that  private  insurers  do. 

Ms.  EsHOO.  Mr.  Chairman,  can  I  have  an  additional  minute  and 
a  half,  since  I  was  happy  to  jdeld  some  time  to  you? 

Mr.  Barton.  You  may. 

Ms.  EsHOO.  Thank  you. 

In  the  Operation  Trust  Fund  undertaking  in  terms  of  any  kinds 
of  savings,  can  you  document  anything  since  that  was  put  into 
place? 

Ms.  Brown.  It  has  only  been  implemented  for  a  couple  of  months 
now,  but  we  plan  to  track  that  very  carefully,  to  show  the  amount 
invested  and  the  amount  of  return. 
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Ms.  ESHOO.  What  frustrates  you  the  most  in  trying  to  carry  out 
your  duties?  I  am  sure  that  you  are  sickened  as  well  when  you  see 
what  the  rip-offs  of  the  system  are. 

When  I  went  home,  Mr,  Chairman,  I  did  12  town  hall  meetings 
on  the  heels  of  the  first  hearing  that  we  had,  and  my  constituents 
are  worried,  and  they  should  be,  about  the  massive  and  extraor- 
dinary cuts  that  Medicare  is  scheduled  for  in  terms  of  their  being 
the  beneficiaries  and  what  their  benefits  are.  We  need  to  recapture 
savings  before  we  go  after  them. 

What  frustrates  you  the  most? 

Ms.  Brown.  I  am  happy  that  you  asked  that  because  I  have  been 
Inspector  General  now  with  5  agencies,  including  the  Department 
of  Defense,  and  I  have  really  seen  a  lot  of  the  fraud  that  goes  on 
against  Government. 

Combating  fraud  and  abuse  in  this  agency  has  been  extremely 
challenging  simply  because  we  have  so  few  resources  to  go  after 
what  is  a  growing  and  flagrant  problem  that  everybody  is  aware 
of  We  are  returning  $80  for  every  dollar  appropriated  to  this  orga- 
nization, and  yet,  the  resources  have  been  cut  consistently  since  I 
have  been  there. 

Shortly  after  I  arrived,  I  found  that  10,000  investigations  were 
closed  simply  due  to  a  lack  of  resources.  The  reason  our  recoveries 
are  so  high,  an  average  of  $6.4  million  for  each  person  on  the  staff, 
is  because  we  are  cherry-picking.  We  are  picking  the  biggest  and 
most  productive  cases,  which  I  believe  is  the  wise  thing  to  do  under 
the  circumstances.  But  we  need  some  methodology  for  taking  some 
very  small  portion  of  the  recovery  and  reinvesting  it  in  this  effort 
so  that  we  can  really  investigate  and  prosecute  those  people  who 
are  defrauding  the  system. 

Ms.  ESHOO.  Mr.  Chairman,  I  think  that  the  Inspector  General 
has  just  made  an  excellent  point,  and  with  your  pledge  to  really  do 
all  that  we  can,  I  think  that  recovery  dollars,  there  should  be  a  re- 
ward within  our  own  system  in  terms  of  dollars.  We  talked  about 
forfeiture  before,  but  as  they  recover,  they  should  be  able  to  use 
some  of  those  dollars  that  are  invested  in  the  staff  that  goes  after 
this,  and  I  think  that  could  create  a  great  deal  of  accountability. 
I  would  really  look  forward  to  working  with  you  on  that.  I  mean, 
she  is  telling  us  this. 

I  just  have  a  curiosity  question.  Is  anyone  here  in  the  audience 
from  ABC  or  what  is  now  known  as  First  America? 

Mr.  Barton.  They  are  not  going  to  raise  their  hand  if  they  are. 

Ms.  ESHOO.  Well,  just  curiosity.  Maybe  they  would;  maybe  they 
wouldn't. 

No  one  is  raising  their  hand. 

Thank  you,  Mr.  Chairman,  and  thank  you  to  those  who  are  at 
the  table. 
Mr.  Barton.  I  thank  the  gentlelady. 

The  Chair  would  recognize  the  distinguished  Subcommittee 
Chairman  of  Health  and  Environment,  Mr.  Bilirakis,  for  5  minutes. 

Mr.  Bilirakis.  I  thank  you,  Mr.  Chairman. 

My  apologies  to  all.  We  made  this  a  joint  hearing,  and  yet,  I 
haven't  been  able  to  make  it  because— well,  you  ought  to  see  all  of 
our  schedules  up  here. 
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I  have  one  basic  question,  and  we  have  a  series  of  votes  coming 
up.  So  I  am  sure  the  Chairman  would  like  to  release  you. 

Over  the  months,  we  have  had  hearings,  and  Ms.  Jaggar,  I  know 
has  testified,  and  others,  on  this  issue.  I  have  heard  figures  over 
a  period  of  time.  I  believe  I  have  heard  HCFA  say  as  much  as  30 
percent  of  health  care  costs  could  be  attributable  to  fraud,  abuse, 
and  waste.  I  have  heard  GAO  say  an>^'here  from  10  to  20  percent, 
conceivably.  These  are  not  figures,  that  are  basically  pulled  out  of 
the  air,  and  I  take  a  look  at  this  Red  Book  here,  by  the  way,  Ms. 
Brown,  and  I  commend  you  for  it,  but  these  aren't  figures  taken 
out  of  the  air.  They  have  got  to  be  based  on  something.  They  have 
got  to  be  based  on  an  extrapolation,  I  suppose,  of  something. 

So  let  me  ask  you,  Ms.  Jaggar,  and  possibly  Mr.  Stiener  might 
be  helpful  to,  is  there  documentation?  Are  there  figures?  Are  there 
instances,  some  histor>',  if  you  will,  that  leads  you  to  believe  that 
certain  percentage,  whatever  that  certain  percentage  is,  is  a  rel- 
atively good  enough  figure  for  you  to  have  used  it  in  hearings  be- 
fore Members  of  Congress? 

Ms,  JagCak.  Yes,  sir.  It  is  a  difficult  thing  to  pin  down. 

Mr.  BiLlEL^s.  Of  course. 

Ms.  JagCVR.  Of  course,  the  definition  of  waste  at  one  extreme 
might  be  quite  a  straightforward  thing,  but  it  also  might  be  in  the 
eyes  of  the  beholder.  And  abuse  is  kind  of  a  gray  area  between 
waste  and  fraud.  Even  the  bottom  line  of  fraud  sometimes  is  sub- 
ject to  differences  in  opinions  when  you  are  talking  about  a  legal 
perspective  as  opposed  to  what  you  and  I  might  consider  to  be 
fraud  or  fraudulent  activity.  So  it  is  a  hard  number  to  pin  down. 

However,  many  different  individuals  from  many  different  places 
come  up  with  different  numbers.  The  gentleman  who  was  here  the 
last  time  we  testified  from  the  FBI  said  the  FBI  has  come  up  with 
some  numbers.  The  Department  of  Justice  has.  I  think  that  there 
is  a  certain  amount  that  can  be  pinned  down  as  actually  having  oc- 
curred, but  again,  some  difficulty  in  defining  whether  it  is  fraud  or 
abuse  precisely. 

The  other  numbers  come  from  a  \videspread  consensus  across  the 
health  industr>'  that  10  percent  is  a  reasonable  number.  That  is  the 
number  that  we  use  and  have  most  often  heard.  It  is,  I  would  say, 
a  consensus.  I  don't  find  anyone  who  says,  "Oh,  no,  it  is  only  2  per- 
cent." Mostly,  it  seems  to  be  a  higher  estimate  when  you  start  get- 
ting into  the  more  soft  definitions. 

I  think  you  can  count  on  something  around  10  percent  as  being 
an  estimate  that  has  a  basis  in  fact. 

Mr.  BiLmAKis.  All  right.  We  ail  are  intelligent  people  here.  I  ap- 
preciate what  you  have  said,  and  I  don't  disagree  with  an\i:hing 
you  have  said,  but  still,  there  must  be  some  basis  for  arriving  to 
a  rough  approximation.  I  appreciate  that.  I  am  not  tr>ing  to  pin 
anyone  down  here.  The  percentage,  there  must  be  some  basis,  and 
a  series  of  things  when  I  say  some  basis.  I  don't  mean  singular  or 
plural,  but  which  all  make  a  basis.  Isn't  that  true? 

Ms.  Jagg.\k.  Yes. 

Mr.  BlLliLAKlS.  There  is  something. 

Ms.  Jaggar.  There  are  bases.  We,  for  example,  do  studies  that 
identify  problems  with  surgical  dressings,  with  the  provision  of 
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therapy  services,  and  we  do  those.  The  methodology  normally 
would  be  that  you  go  to  5  or  7  carriers  and  get  the  information. 

To  extrapolate  those  numbers  to  the  whole  Nation  and  kind  of 
add  them  all  up,  you  would  get  a  basis.  It  is  easier  to  find  a  basis 
in  particular  areas;  for  example,  the  home  health  industry  or  sur- 
gical dressings  or  therapy  services  and  so  on. 

Mr.  BiLlRAKis.  All  right.  I  raise  the  same  question,  I  guess,  to 
Ms,  Brown,  to  HHS,  Maybe  it  is  more  specifically  HCFA.  I  don't 
know. 

If  I  were  to  send  a  staffer  to  your  offices  1  day  next  week,  let's 
say,  to  get  this  information  that  you  may  have,  would  it  be  avail- 
able? 

Ms.  Jaggar.  Absolutely. 
Mr.  BILIRAKIS.  Ms.  Brown? 

Ms.  Brown.  We  have  a  lot  of  information  you  could  use  to  dem- 
onstrate the  amount  of  fraud  we  are  finding.  Although  we  have 
never  tried  to  quantify  the  amount  of  fraud,  GAO  estimates  that 
10  percent  of  all  health  care  expenditures  are  attributable  to  fraud. 

Mr.  BiLlRAKlS.  I  have  heard  percentages  from  your  people  testify- 
ing, HCFA  testifying,  of  up  to  30  percent. 

Ms.  Brown.  Yes.  Certainly,  in  many  areas  where  we  have  been 
involved,  we  will  use  statistical  testing  and  surveying  methodolo- 
gies to  project  the  amount  of  fraud  associated  with  a  particular 
audit,  evaluation,  or  investigation. 

Mr.  BiLlRAKlS.  Whatever  that  information  is,  though,  would  be 
available;  is  that  right? 

Ms.  Brown.  Yes. 

Mr.  BiLlRAKlS.  To  whom  should  I  send  someone  down  to  see  to 
get  this  information? 
Ms.  Brown.  See  Mike  Mangano. 

Mr.  Bilirakis.  Michael,  you  have  been  here  before,  too. 

Ms.  Brown.  He  will  locate  it. 

Mr.  Bilirakis.  Is  that  all  right  to  do  that? 

Ms.  Brown.  Certainly. 

Mr.  Mangano.  Yes. 

Mr.  Bilirakis.  The  bases  that  HCFA  has  used  in  uttering  the 
figure  before  these  committee  hearings  in  the  past  would  be  basi- 
cally the  same  thing  that  you  would  have  available? 

Ms.  Brown.  I  can  only  speak  for  our  figures.  I  am  not  sure  of 
all  of  HCFA's. 

Do  you  know? 

Mr.  Mangano.  I  am  sure  you  are  right.  I  am  not  aware  that 
HCFA  has  touted  a  figure. 

Mr.  Bilirakis.  I  think  it  is  even  in  their  written  testimony.  I  am 
not  trying  to  put  words  in  anyone's  mouth.  I  am  not  trying  to  be 
difficult  in  that  regard. 

All  right.  So  we  can  have  someone  call  Mr.  Mangano  and  some- 
one call  Ms.  Jaggar,  and  I  know  HCFA  is  up  next.  So  we  will  find 
out  who  the  right  person  might  be  there. 

Thank  you  so  much. 

Thanks,  Mr.  Chairman. 

Mr.  Barton.  Thank  you,  Mr.  Chairman, 

We  are  going  to  release  this  panel  because  we  have  got  a  vote 
on  the  floor,  and  we  have  our  final  panelist  here. 
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I  would  like  for  each  of  you  within  the  next  week  to  go  back  to 
your  agencies  and  communicate  with  your  peer  group  and  subordi- 
nates. 

I  have  talked  with  Mr.  Wyden.  He  is  going  to  check  with  Mr. 
Dingell.  I  am  going  to  check  with  Mr.  Bilirakis  and  Mr.  Bliley.  We 
have  a  thing  called  the  Corrections  Day  Calendar  now  where  we 
can  put  immediately  onto  the  floor  of  the  House  ideas  that  every- 
body agrees  saves  money  or  repeals  stupid  regulations,  and  there 
is  a  real  good  chance  that  if  we  can  compile  a  list  of  some  of  these 
things  we  have  talked  about  that  just  drive  us  up  the  wall  and 
drive  you  up  the  wall,  we  can  package  that  in  a  bipartisan  way, 
put  it  on  the  Corrections  Day  Calendar,  pass  it,  work  with  the  Ma- 
jority and  Minority  leadership  in  the  Senate,  and  put  it  on  the 
President's  desk  in  the  next  month,  month  and  a  half 

We  can  check  with  the  CEO  to  see  if  it  is  scoreable  for  reconcili- 
ation purposes  which  is  important,  but  there  is  no  reason  that  peo- 
ple of  good  faith  can't  work  together  very  quickly.  If  it  is  a  legisla- 
tive fix  that  will  help  save  money,  let's  do  it. 

So,  within  the  next  week,  if  you  will  put  together  your  ideas, 
send  them  up  to  the  committee,  we  are  going  to  look  at  it  in  a  bi- 
partisan way  and  see  if  we  can't  get  some  immediate  relief  for  the 
taxpayers  of  this  country. 

[The  responses  appear  at  the  end  of  the  hearing.] 

We  appreciate  you  being  here  today. 

We  are  going  to  recess  until  about  1:55. 

[Brief  recess.] 

Mr.  Barton.  The  subcommittee  will  come  to  order. 

The  last  panelist  today  is  Ms.  Judy  Berek.  She  is  the  Special  Ad- 
visor to  the  Administrator  for  Program  Integrity  within  HCFA.  She 
was  appointed  to  this  position  in  October  of  1994. 

Prior  to  coming  to  HCFA,  Ms.  Berek  was  responsible  for  adult 
care  facilities  in  New  York  State  as  deputy  commissioner  in  the 
New  York  State  Department  of  Social  Services  and  was  a  member 
of  the  Committee  on  Health  Care  Finance  that  developed  the  New 
York  State  hospital  reimbursement  system. 

I  think  you  know  that  it  is  the  tradition  of  the  Oversight  Sub- 
committee to  take  all  testimony  under  oath.  Do  you  have  a  problem 
with  that? 

Ms.  Berek.  No. 

Mr.  Barton.  You  also  know  that  you  have  got  the  right  to  have 
counsel.  Do  you  wish  to  have  counsel? 
Ms.  Berek.  No. 

Mr.  Barton.  You  are  already  standing  up.  So  raise  your  right 
hand. 

[Witness  sworn.] 

Mr.  Barton.  We  are  going  to  set  the  clock  on  8  minutes.  We  will 
accept  your  written  statement  for  the  record  and  ask  you  to  sum- 
marize that  in  8  minutes  or  less. 

TESTIMONY  OF  JUDITH  BEREK,  SENIOR  ADVISOR  TO  THE  AD- 
MINISTRATOR FOR  PROGRAM  INTEGRITY,  HEALTH  CARE  FI- 
NANCING ADMINISTRATION 

Ms.  Berek.  I  may  read  quite  quickly. 
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I  am  happy  to  be  here  today  to  discuss  the  Health  Care  Financ- 
ing Administration's  efforts  to  combat  fraud  and  abuse  in  Medicare 
and  Medicaid  programs.  These  efforts  are  essential  for  protecting 
the  Treasury,  the  trust  fund,  and  the  beneficiaries. 

However,  we  must  recognize  that  fraud  and  abuse  is  pervasive 
throughout  the  health  care  industry  in  this  country.  Medicare  and 
Medicaid  are  not  the  only  targets.  The  private  sector  faces  at  least 
as  great  a  problem  as  the  Government.  As  a  result,  public/private 
partnerships  that  bring  together  the  best  of  the  best  are  the  key 
to  reducing  fraud  and  abuse. 

HCFA  is  continuing  its  acknowledged  leadership  in  using  innova- 
tive and  aggressive  strategies  while  we  work  closely  with  our  part- 
ners in  the  private  sector  and  the  States. 

In  the  past  2  years,  HCFA  has  pioneered  initiatives  aimed  at  the 
prevention,  early  detection,  and  coordination  against  fraud.  We 
nave  financed  cutting-edge  computer  technology  through  our  con- 
tractors. We  support  the  development  of  state-of-the-art  technology. 
Increasingly  sophisticated  information  systems  are  used  by  us  and 
our  private  partners  to  detect  and  deter  fraud  and  abuse. 

HCFA  has  a  three-pronged  approach  to  curbing  fraud  and  abuse 
in  Medicare  and  Medicaid.  This  approach  calls  for  preventive  ef- 
forts, early  detection,  and  cooperation  with  enforcement  agencies. 

Our  prevention  efforts.  Our  primary  preventive  goals  concentrate 
on  paying  the  right  claims  for  the  right  services  the  first  time,  thus 
avoiding  the  opportunities  for  fraud  and  abuse  and  reversing  the 
pay  and  chase  mentality. 

One  of  the  most  effective  prevention  strategies  is  the  education 
of  providers,  beneficiaries,  and  Medicare  claims  payment  contrac- 
tors. 

I  might  add  that  I  have  been  thrilled  to  listen  this  morning  and 
this  afternoon  to  the  interest  in  giving  HCFA  the  authority  to  do 
competitive  bidding  and  to  have  rate-setting  authorities  so  that  we 
could  lower  prices.  I  think  this  authority  would  play  a  major  role 
in  prevention. 

In  the  detection  of  fraud,  Medicare  contractors  and  State  Medic- 
aid agencies  utilize  data  systems  to  identify  and  monitor  services 
that  may  be  vulnerable  to  abuse.  By  identif3dng  abusive  patterns 
of  services  to  beneficiaries,  we  can  prevent  future  patterns. 

Medicare  and  Medicaid  work  closely  with  the  agencies  that  have 
the  major  responsibility  for  law  enforcement  actions.  We  refer  cases 
and  support  their  activities.  These  agencies  include  the  Office  of 
the  Inspector  General,  the  Department  of  Justice,  the  FBI,  and  the 
U.S.  Attorney's  Office. 

The  Medicare  program  of  the  20th  century  will  have  a  single  na- 
tional automated  payment  system  that  will  efficiently  process  both 
Part  A  and  Part  B  claims.  This  will  enhance  our  ability  to  pay  cor- 
rectly the  first  time. 

The  Medicare  transaction  system  currently  under  development  is 
scheduled  to  begin  operation  in  September  1997  and  will  be  fully 
implemented  by  late  1999. 

The  main  thrust  of  our  anti-fraud  attack  is  protecting  entry  into 
the  system  and  keeping  high-risk  providers  out.  It  is  easier  to 
avoid  dealing  with  potentially  abusive  providers  before  the  prob- 
lems arise. 
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HCFA  has  focused  attention  recently  on  durable  medical  equip- 
ment suppliers.  We  have  created  a  system  of  unique  national  sup- 
plier numbers  for  nearly  120,000  durable  medical  equipment  sup- 
pliers using  our  national  supplier  clearinghouse. 

In  the  Clinton  Administration,  in  order  to  bill  Medicare,  each 
supplier  must  now  apply  for  a  supplier  number  and  agree  to  com- 
ply with  Medicare  standards.  Any  failure  to  comply  is  grounds  for 
revocation  of  supplier  numbers.  We  review  specific  information  and 
prior  relationships  with  the  Medicare  program  to  detect  situations 
that  may  pose  a  problem  in  the  future. 

As  a  result  of  these  reviews,  the  clearinghouse  recently  revoked 
the  billing  numbers  of  more  than  1,400  suppliers.  The  steps  re- 
sulted in  millions  of  dollars  in  savings.  We  are  now  examining 
whether  similar  steps  will  be  useful  in  other  areas  within  Medi- 
care. 

We  are  also  taking  aggressive  action  to  combat  fraud  and  abuse 
through  several  other  initiatives.  Each  initiative  relies  on  improve- 
ments in  technology  and  the  cooperation  of  HCFA's  public  and  pri- 
vate partners. 

For  example,  HCFA  recently  created  a  successful  partnership  to 
tackle  fraud  and  abuse  problems  in  south  Florida.  Medicare  and 
Medicaid  expenditures  in  Florida  are  among  the  highest  in  the  Na- 
tion, and  fraud  and  abuse  is  a  problem  in  a  variety  of  health  care 
settings.  To  address  this  situation,  we  established  a  joint  initiative, 
including  Federal  and  State  agencies  and  Medicare  contractors.  As 
a  result,  we  have  identified  over  $100  million  in  savings  and 
recoupment  over  5  months. 

HCFA  is  looking  carefully  at  the  areas  identified  as  particularly 
vulnerable  to  fraud,  including  home  health  services,  durable  medi- 
cal equipment,  and  independent  physiological  laboratories. 

As  an  outgrowth  of  the  South  Florida  Project,  HCFA  recently 
formed  the  Program  Integrity  Group,  which  I  chair,  to  help  identify 
possible  areas  of  program  weaknesses.  One  of  the  major  focuses  of 
this  group  is  to  improve  the  provider  enrollment  process. 

Based  on  our  successful  experience  in  Florida,  HCFA  and  the  In- 
spector General  have  formed  a  new  partnership  of  Federal  and 
State  agencies  to  crack  down  on  Medicare  and  Medicaid  fraud  and 
abuse.  This  partnership  Operation  Restore  Trust,  targets  five  of  the 
most  populous  States  in  the  country,  which  accounts  for  40  percent 
of  all  Medicare  and  Medicaid  beneficiaries.  We  will  work  to  identify 
and  penalize  those  who  defraud  the  Government. 

HCFA  policy  and  regulatory  experts  will  be  actively  involved  in 
the  initiative  so  we  can  be  correcting  problems  as  we  identify  them. 

Operation  Restore  Trust  will  focus  on  3  kinds  of  health  care  pro- 
viders: nursing  homes,  home  health  agencies,  and  durable  medical 
equipment  suppliers. 

Another  initiative  that  targets  one  of  the  areas  most  vulnerable 
to  abusive  practices  is  the  HCFA  home  health  initiative,  which  has 
been  in  effect  since  1993.  It  is  an  interdisciplinary  team  that  is 
working  to  improve  the  operation  of  the  home  health  benefit.  We 
are  pursuing  reforms  in  billing,  documentation,  and  medical  review 
to  improve  our  ability  to  detect  and  prevent  fraudulent  and  abusive 
practices. 
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HCFA  is  also  revisiting  the  conditions  of  participation  for  Medi- 
care for  home  health  agencies  to  further  protect  the  integrity  of  the  | 
program. 

I  also  want  to  point  out  that  HCFA  is  dependent  on  doctors  who 
prescribe  the  home  health  and  DME  benefits  to  identify  the  scope 
of  the  benefit  that  the  beneficiaries  should  have. 

As  the  foregoing  discussion  illustrates,  HCFA  and  the  Inspector 
General  are  accelerating  their  efforts  against  waste,  fraud,  and 
abuse.  To  maintain  this  momentum,  we  are  proposing  legislation  to 
create  the  benefit  quality  assurance  program  for  Medicare  and  the 
HHS  fraud  and  abuse  control  fund. 

Under  BQAP,  HCFA  would  establish  specialized  multi-year  con- 
tracts for  program  integrity  activities.  At  present,  the  funding  of 
the  HCFA  Program  Integrity  units  and  their  activities  are  subject 
to  the  variability  of  the  budget  process.  This  proposal  would  pro- 
vide a  level  funding  stream  for  a  5-year  period  and  would  help  shift 
emphasis  from  post-pajrment  recoveries  on  fraudulent  claims  to 
prepayment  strategies  designed  to  ensure  that  more  claims  are 
paid  correctly  the  first  time. 

The  HHS  Fraud  and  Abuse  Control  Act  will  allow  the  Depart- 
ment to  reinvest  savings  from  settlements  and  court  awards  in 
Medicare  and  Medicaid  fraud  cases  through  a  fund  that  can  be 
used  to  further  finance  investigations. 

Experience  has  shown  that  investment  in  anti-fraud  and  abuse 
activities  yields  a  high  return.  Our  proposal  would  help  provide 
stable  funding  for  these  activities  and,  thus,  help  assure  that  we 
reap  its  benefit. 

In  conclusion,  as  technology  changes  and  our  health  care  system 
becomes  more  complex,  HCFA  continues  to  ensure  access  to  high- 
quality,  cost-effective  health  care  to  70  million  of  our  most  vulner- 
able Americans,  the  aged,  disabled,  and  citizens  with  low  incomes. 

For  the  past  30  years,  HCFA  has  efficiently  paid  the  health  care 
bills  of  virtually  all  senior  citizens,  and  today,  Medicaid  programs 
pay  for  about  20  percent  of  the  Nation's  children.  However,  just  as 
medical  care  improves  and  changes,  so  must  the  Medicare  and 
Medicaid  programs.  HCFA  is  firmly  committed  to  pursue  aggres- 
sively the  threat  of  health  care  fraud  and  abuse.  Taxpayers  and 
Medicare  and  Medicaid  beneficiaries  deserve  our  assurance  that 
each  benefit  dollar  is  spent  for  needed  care  and  services. 

HCFA  continues  to  demonstrate  the  commitment,  authority  and 
leadership  to  prove  this  assurance.  Through  partnerships  between 
Government  and  private  industry  and  with  sophisticated  informa- 
tion technology,  we  can  save  Medicare  and  Medicare  from  waste, 
fraud,  and  abuse. 

HCFA  looks  forward  to  working  with  the  members  of  these  sub- 
committees to  strengthen  our  ability  to  curb  fraud.  Thank  you. 

[The  prepared  statement  of  Judith  Berek  follows:] 

Prepared  Statement  of  Judith  Berek,  Senior  Advisor  to  the  Administrator 
ON  Intergovernmental  Coordination,  HCFA 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  happy  to  be  here  today 
to  discuss  the  Health  Care  Financing  Administration's  (HCFA's)  efforts  to  combat 
fraud  and  abuse  in  the  Medicare  and  Medicaid  programs.  These  efforts  are  essential 
for  protecting  the  Treasury,  the  Trust  Funds,  and  the  beneficiaries. 
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However,  we  must  recognize  that  fraud  and  abuse  is  pervasive  throughout  the 
health  care  industry  in  this  country;  Medicare  and  Medicaid  are  not  the  only  tar- 
gets. The  private  sector  faces  at  least  as  great  a  problem  as  the  government.  As  a 
result,  public/private  partnerships  that  bring  together  the  best  of  the  best  are  the 
key  to  reducing  fraud  and  abuse.  HCFA  is  continuing  its  acknowledged  leadership 
in  using  innovative  and  aggressive  strategies  while  we  work  closely  with  our  part- 
ners in  the  private  sector  and  the  States. 

In  the  past  two  years,  HCFA  has  pioneered  initiatives  aimed  at  prevention,  early 
detection,  and  coordination.  We  have  financed  cutting-edge  computer  technology 
through  our  contractors.  We  support  the  development  of  "state-of-the-art"  tech- 
nology— ^increasingly  sophisticated  information  systems — used  by  us  and  our  private 
partners  to  detect  and  to  deter  fraud  and  abuse. 

hcfa's  three  point  strategy 

HCFA  has  a  three-pronged  approach  to  curbing  fraud  and  abuse  in  Medicare  and 
Medicaid.  This  approach  calls  for  preventive  efforts,  early  detection,  and  cooperation 
with  enforcement  agencies. 

Prevention 

Our  primary  prevention  goals  concentrate  on  paying  the  right  claims  for  the  right 
services  in  the  first  place,  thus  avoiding  opportunities  for  fraud  and  abuse.  Other- 
wise, we  are  engaged  in  "pay  and  chase  (attempting  to  recover  payments  that 
should  not  have  been  made),  or  in  uncertain,  lengthy,  and  expensive  enforcement 
actions. 

One  of  the  most  effective  ways  to  prevent  fraud  and  abuse  is  through  educating 
providers,  beneficiaries,  and  Medicare  claims-payment  contractors. 

•  Providers  need  information  about  what  services  are  covered,  proper  coding,  and 

billing  practices.  Well  informed  providers  make  proper  coding  choices  which 
eliminates  the  need  for  additional  claims  reviews.  HCFA  regularly  holds  train- 
ing sessions  for  providers  on  how  to  correctiy  prepare  and  submit  forms  for 
processing. 

•  Beneficiaries  can  be  our  "eyes  and  ears."  We  recentiy  revised  our  Explanation  of 

Medicare  Benefits  (EOMB)  form,  which  lists  services  and  charges  and  is  sent 
to  each  beneficiary  when  a  service  is  rendered.  When  beneficiaries  have  infor- 
mation confirming  services  provided  to  them  and  know  what  has  been  paid  by 
Medicare,  they  can  report  any  incorrect  information  to  the  contractor. 

The  usual  practice  has  been  to  suppress  the  notice  of  home  health  services 
to  beneficiaries  because  there  is  no  beneficiary  liability  for  the  cost  of  services. 
However,  last  month  we  started  a  four-state  demonstration  in  parts  of  Florida, 
Georgia,  Alabama  and  Mississippi  that  gives  beneficiaries  who  receive  home 
healtii  services  a  notice  of  utilization  that  verifies  home  health  services  provided 
to  them.  Beneficiaries  are  asked  to  report  any  discrepancies  concerning  those 
services  to  the  fiscal  intermediary  in  their  area.  Once  tiie  study  of  the  four-state 
demonstration  is  complete,  HCFA  will  evaluate  its  effectiveness  and  usefulness 
and  then  decide  whether  to  implement  the  practice  nationwide. 

•  Contractors  and  Stetes  benefit  fi:x)m  information  provided  by  HCFA  and  other 

sources  regarding  trends  in  fraudulent  activity  and  "best  practices"  in  detection 
and  pursuit.  They  also  share  information  witii  each  other  to  facilitate  preven- 
tive efforts. 

Detection 

Contractors  and  Stetes  utilize  date  systems  to  identify  and  monitor  services  that 
may  be  vulnerable  to  abuse.  By  identifying  abusive  patterns  of  services  to  bene- 
ficiaries, we  can  prevent  future  problems. 

For  example,  three  vears  ago  HCFA  contractors  noticed  a  large  rise  in  the  number 
of  claims  for  surgical  dressings  icom  nursing  homes  and  suppliers.  By  inserting 
prescreening  edits  at  our  durable  medical  equipment  regional  carriers  (DMERCs), 
which  process  medical  equipment  claims,  we  were  able  to  reduce  the  amount  paid 
for  surgical  dressings  by  37  percent  without  denying  necessary  services  for  bene- 
ficiaries. 

Cooperation  with  Enforcement  Agencies 

Medicare  and  Medicaid  work  closely  with  the  agencies  that  have  major  respon- 
sibility for  enforcement  actions,  referring  cases  and  supporting  their  activities. 
These  agencies  include  the  Office  of  the  Inspector  General  (IG),  the  Department  of 
Justice,  the  FBI,  and  the  U.S.  Attorneys'  Offices. 
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•  Contractors  play  a  mcgor  role  in  managing  the  Medicare  program.  Each  contractor 

is  required  to  conduct  payment  safeguard  activities  and  to  identify  any  sus- 
picious behavior.  Cases  are  developed  and  forwarded  by  the  contractors  to  the 
IG's  office  for  further  investigation.  The  U.S.  Attorney's  office  prosecutes  when 
appropriate. 

•  Medicaid  programs  are  administered  by  the  State  Medicaid  Agencies.  These  agen- 

cies cooperate  with  the  State  Medicaid  Fraud  Control  Units,  which  are  Federal- 
State  funded  entities  devoted  to  the  investigation  of  Medicaid  fraud.  The  IG,  the 
FBI  and  the  U.S.  Attome/s  office  are  also  involved  in  investigation  and  pros- 
ecution. 

•  We  are  also  engaged  in  a  major  collaborative  effort  to  curb  fraud  and  abuse  with 

other  Federal  and  State  agencies,  called  Operation  Restore  Trust,  which  I  will 
discuss  in  more  detail  later  in  the  testimony. 

HCFA  IS  ON  THE  CUTTING  EDGE  OF  COMPUTERIZED  ANTI-FRAUD  APPLICATIONS 

The  Medicare  Program  of  the  21st  centurv  will  include  a  single,  national  auto- 
mated system  that  will  efficiently  process  both  Part  A  and  Part  B  claims.  The  Medi- 
care Transaction  System  (MTS),  currently  under  development,  is  scheduled  to  begin 
operation  in  September  1997  and  will  be  fully  implemented  by  late  1999, 

At  present.  Medicare  claims  processing  is  done  by  77  fiscal  intermediaries  and 
carriers  using  10  automated  systems  at  56  sites.  Once  MTS  is  implemented,  claims 
processing  wSl  be  performed  by  a  single  system  at  a  limited  number  of  operating 
sites.  Our  current  contractors  will  then  be  able  to  concentrate  their  efforts  on  cus- 
tomer service  and  program  safeguards.  Also,  we  will  be  proposing  legislative 
changes  to  create  even  more  contracting  flexibility,  improving  cost  effectiveness,  cus- 
tomer satisfaction,  and  program  safeguards. 

A  single  system  will  have  a  greater  capacity  to  monitor  and  detect  fraud  and 
abuse  by  maintaining  data  on  both  Part  A  and  B  claims  in  a  centralized,  integrated 
system.  For  example,  one  beneficiary  may  have  many  different  health  care  needs. 
This  often  means  that  four  different  providers  prescribe  varying  treatments.  Each 
claim  might  be  processed  by  different  carriers  that  cannot  easily  check  other  claims. 
Under  MTS,  a  single  system  will  track  all  claims  for  each  beneficiary  and  be  able 
to  identify  any  suspicious  activities. 

HCFA  is  at  the  forefront  in  the  use  of  innovative  anti-fraud  computer  software. 
Currently,  our  contractors  in  Pennsylvania  and  Florida  are  working  to  incorporate 
such  applications  into  their  processing  systems.  Iowa,  California  and  Tennessee 
have  implemented  new  systems  that  focus  on  identifying  aberrant  claims  and  pro- 
vide quick  access  to  information  by  medical  reviewers  on  both  Part  A  and  B  claims. 
We  are  also  developing  new  approaches  to  analyze  patterns  of  Medicare  claims  that 
will  be  tested  by  Medicare  contractors. 

We  will  also  improve  our  contractors'  capabilities  to  detect  billing  abuses,  inappro- 
priate coding  and  other  aberrancies  in  claims  submitted  for  payment.  We  are  now 
assessing  available,  off-the-shelf  software  packages  to  determine  their  potential  util- 
ity for  the  Medicare  program.  The  software  holds  promise  but  must  be  consistent 
with  Medicare  medical  and  payment  policies. 

State  Medicaid  programs  have  automated  claims  processing  and  information  re- 
trieval systems — called  Medicaid  Management  Information  System  (MMIS) — in  all 
States  except  Nevada.  The  system  controls  provider  access  to  the  Medicaid  program 
through  provider  agreements  and  assures  that  providers  are  licensed  or  otherwise 
qualified  to  furnish  services.  MMIS  also  allows  providers  to  easily  verify  the  eligi- 
bility of  beneficiaries,  and  edits  each  claim  before  it  is  paid  to  assure  it  is  proper. 

Medicaid  also  uses  a  post-payment  utilization  system,  called  Surveillance  and  Uti- 
lization Review  (SUR),  to  identify  those  providers  and  beneficiaries  with  aberrant 
patterns  of  Medicaid  use.  The  SUR  is  often  used  as  a  vehicle  to  identify  gross  abuse 
and  fraud  and  as  a  source  of  information  to  recover  inappropriate  payments.  In  ad- 
dition, SUR  can  produce  detailed  reports  on  specific  providers  to  investigate  possible 
upcoding  or  misuse  of  prescriptions  for  drugs. 

While  State  Drug  Utilization  Review  programs  focus  primarily  on  clinical  and 
quality  of  care  uses,  they  also  may  prevent  and  detect  prescription  drug  fraud  and 
abuse. 

As  I  mentioned  earlier,  the  State  Medicaid  programs  have  designated  fraud  units 
called  Medicaid  Fraud  Control  Units  (MFCUs).  MFCUs  are  Federal-State  funded 
law  enforcement  entities  devoted  to  investigating  and  prosecuting  Medicaid  fraud  in 
the  courts.  These  units  target  Medicaid  providers,  employees  of  State  Medicaid 
Agencies,  and  persons  physically  abusing  Medicaid  patients  in  long-term  care  facili- 
ties. 
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Medicare  and  Medicaid  have  learned  from  each  other  about  ways  to  control  fraud 
and  abuse.  Through  Medicaid's  experience  with  capitated  managed  care,  States 
have  learned  invaluable  lessons  in  monitoring  quality  of  care,  and  the  Medicare 
managed  care  program  has  been  able  to  benefit  from  this  experience.  For  exan^ple, 
the  State  of  Arizona,  which  processes  more  than  four  million  HMO  encounters  an- 
nually, has  developed  highly  sophisticated  management  information  systems  that 
monitor  utilization  patterns  of  providers.  They  are  able  to  generate  comparative  pa- 
tient data  which  helps  plans  monitor  the  activities  of  their  providers  and  identify 
deviations  in  appropriate  patterns  of  service.  Medicare  is  looking  at  approaches  sucn 
as  this  to  enable  its  contracting  plans  to  better  monitor  activities  of  providers  and 
become  more  effective  at  detecting  fraud  and  abuse. 

This  learning  experience  also  occurs  in  the  reverse.  For  example,  under  the  South 
Florida  initiative,  which  I  will  describe  shortly,  our  Medicare  contractor  was  able 
to  identify  700  out  of  1200  independent  physiological  laboratories  as  potentially 
fraudulent.  Savings  of  several  millions  of  dollars  for  the  Medicare  program  were  re- 
alized. This  information  was  passed  on  to  Medicaid,  which  also  achieved  significant 
savings.  It  is  estimated  that  over  $10.8  million  will  be  saved  over  six  months. 

ABUSIVE  PROVIDERS 

A  major  thrust  of  our  anti-fraud  efforts  is  protecting  entry  to  the  svstem  and 
keeping  high  risk  providers  out.  We  can  thus  avoid  dealing  with  potentially  abusive 
providers  before  problems  arise. 

In  general,  providers  and  suppliers  who  want  to  do  business  with  Medicare  and 
Medicaid  can  do  so.  as  long  as  tney  are  appropriately  licensed  or  certified.  With  in- 
stitutional providers  or  physicians,  few  problems  arise  in  these  areas.  Other  cat- 
egories of  providers  or  suppliers  can  be  more  problematic,  partlv  because  of  the  ab- 
sence of  state  licensure  laws  or  provisions  for  certification  by  HCJFA. 

HCFA  has  focused  attention  recently  on  durable  medical  equipment  (DME)  sup- 
pliers. We  have  created  a  system  of  unique  national  supplier  numbers  for  nearly 
120,000  DME  suppliers  using  our  National  Supplier  Clearinghouse  (NSC).  The  NSC 
maintains  information  on  suppliers  of  durable  medical  equipment,  prosthetics  and 
orthotics. 

In  order  to  bill  the  Medicare  program  each  supplier  must  complete  a  registration 
application  to  obtain  a  supplier  number.  The  application  requires  the  company  to 
disclose  information  about  ownership,  managing  employees,  and  other  related  busi- 
ness. Upon  signing  the  application,  the  supplier  attests  that  it  will  comply  with  the 
Medicare  Supplier  Standards,  which  relate  to  information  disclosure  and  to  ade- 
quacy of  services  provided  to  beneficiaries. 

Any  failure  to  comply  with  these  standards  is  grounds  for  revocation  of  the  suppli- 
er's number.  The  NSC  is  required  to  check  whetner  applicants  for  supplier  numbers 
are  sanctioned  by  the  IG.  By  requiring  the  specific  information  on  ownership  and 
prior  relationships  with  the  Medicare  program,  we  are  able  to  detect  practices  and 
relationships  that  may  pose  a  problem  in  the  future. 

As  a  result  of  these  reviews,  the  NSC  recently  revoked  the  billing  numbers  of 
more  than  1,400  suppliers.  These  suppliers  are  located  primarily  in  five  states,  Flor- 
ida, California,  New  York,  Ohio  and  Pennsylvania.  HCFA  was  able  to  suspend  pay- 
ment of  claims  for  about  200  of  these  providers  prior  to  revocation  to  recoup  over- 
payments. These  steps  resulted  in  millions  of  dollars  in  savings.  We  will  continue 
to  carefully  screen  all  claims  submitted  by  these  suppliers  to  insure  the  integrity 
of  the  Medicare  Trust  Funds. 

During  Operation  Restore  Trust,  on-site  investigations  of  DME  suppliers  will  be 
conduct^  on  a  demonstration  basis  to  see  if  on-site  review  of  all  suppliers  will  be 
cost-effective  for  Medicare. 

While  the  operations  of  the  NSC  have  been  extremely  useful,  it  is  limited  only 
to  durable  medical  equipment  suppliers.  We  are  now  examining  whether  similar 
processes  would  be  useful  for  other  areas  within  the  Medicare  program.  In  addition, 
we  are  considering  other  devices  to  help  ensure  Medicare's  providers  and  suppliers 
are  legitimate  businesses  and  provide  appropriate  services  to  Medicare  beneficiaries. 

HCFA  does  not  have  independent  authority  to  remove  fraudulent  or  abusive  pro- 
viders from  the  Medicare  or  Medicaid  programs.  When  we  discover  a  potentially 
fraudulent  situation,  we  take  immediate  action  to  protect  the  Trust  Fund  and  the 
beneficiary  by  suspending  or  denying  payment  and  recovering  overpayments.  Of 
course,  we  work  cooperatively  witn  the  IG  and  other  agencies  responsible  for  en- 
forcement. Over  the  past  two  years.  Medicare  contractors  have  referred  more  than 
1000  cases  to  the  IG. 

As  part  of  its  enforcement  tools,  the  IG  administers  the  sections  of  the  Social  Se- 
curity Act  that  specify  appropriate  legal  procedures  for  the  exclusion  of  providers 
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from  Medicare  and  Medicaid  where  fraud  or  abuse  can  be  documented.  Providers 
convicted  of  fraud  against  these  programs  must  be  excluded  from  ttiem  for  a  mini- 
mum of  five  years.  Exclusion  can  be  longer,  or  even  permanent;  the  length  of  exclu- 
sion is  decided  by  the  IG  based  on  published  regulations. 

Once  a  provider  has  been  excluaed,  the  IG  mforms  HCFA,  its  contractors,  State 
Medicaid  and  licensure  agencies,  and  others.  All  Medicare  and  Medicaid  claims 
processors  ensure  that  providers  being  paid  or  applying  for  billing  numbers  are  not 
currently  under  an  IG  exclusion.  We  are  currently  working  with  the  Public  Health 
Service  to  include  this  information  on  the  National  Practitioner  Database.  This 
database  is  used  by  hospitals  and  HMOs  across  the  nation  to  help  screen  physi- 
cians. 


A  successful  partnership  was  recently  created  to  tackle  serious  fraud  and  abuse 
problems  in  South  Florida.  Medicare  and  Medicaid  expenditures  in  Florida  are 
among  the  highest  in  the  nation,  and  fraud  and  abuse  is  a  serious  factor  in  a  variety 
of  health  care  settings.  To  address  this  problem,  we  established  a  joint  initiative  in- 
cluding HCFA,  our  claims  payment  contractor,  the  Florida  State  Medicaid  agency, 
the  HHS  Office  of  the  Inspector  General,  and  the  Florida  Attorney  General's  Office 
Medicaid  Fraud  Control  Unit. 

The  workgroup  was  formed  to  provide  support  and  recommendations  to  HCFA 
and  the  Florida  contractors  about  what  coula  and  should  be  done  to  combat  the 
chronic  fraud  and  abuse  in  South  Florida.  The  group's  effort  represented  an  unprec- 
edented degree  of  coordination.  As  a  result  of  its  work,  we  have  identified  over  $100 
million  in  savings  and  recoupments  over  five  months.  HCFA  is  looking  carefiilly  at 
areas  identified  as  particularly  vulnerable  to  fraud  including  home  health  services, 
durable  medical  equipment  and  independent  physiological  laboratories. 

•  Because  of  fraud-related  investigations,  HCFA  suspended  payment  to  44  South 

Florida  providers  since  August,  preventing  the  payment  of  $2.2  million  in  Medi- 
care funds. 

•  The  U.S.  Attorney's  office,  acting  on  information  detailed  by  HCFA  contractors, 

has  frozen  more  than  $4  million  in  bank  accounts  pending  fiirther  investigation 
of  several  providers. 

•  As  a  result  of  our  coordinated  effort  to  share  information  on  fraud  activities  with 

our  contractors,  the  Florida  Medicare  contractor  conducted  intensive  medical  re- 
view of  claims  for  outpatient  therapeutic  mental  health  treatment  programs.  As 
a  result  of  this  review,  the  contractor  denied  77  percent  of  services  billed  for 
1994.  Medicare  has  saved  $3  million  in  Dade  and  Broward  counties  alone  in 
1994. 

As  an  outgrowth  of  the  South  Florida  project,  HCFA  recently  formed  the  Program 
Integrity  Group,  which  I  chair,  to  help  identify  possible  areas  ofprogram  weak- 
nesses. The  Program  Integrity  group  consists  of  high  level  HCFA  ofncials  whose  ex- 
pertise will  be  invaluable  in  identifying  problems  and  crafting  solutions.  One  major 
focus  of  the  group  is  to  improve  the  provider  enrollment  process. 

This  group  is  currently  examining  ways  of  limiting  participation  of  suppliers  and 
providers  to  those  that  appear  to  be  legitimate  business  entities.  When  considering 
these  options,  however,  we  are  conscious  of  the  need  to  assess  the  reporting  burden 
and  costs  that  new  requirements  may  pose  for  honest  providers. 


The  South  Florida  workgroup  involved  an  unprecedented  degree  of  cooperation  be- 
tween public  and  private  entities.  Based  on  our  successful  experience  in  South  Flor- 
ida, HCFA  and  the  Inspector  General  have  formed  a  new  partnership  of  Federal  and 
State  agencies  to  crack  down  on  Medicare  and  Medicaid  fraud  and  abuse. 

This  partnership.  Operation  Restore  Trust,  is  a  demonstration  targeting  five  of 
the  most  populous  states — ^New  York,  Florida,  Illinois,  Texas  and  Califomia.  These 
five  states  account  for  nearly  40  percent  of  all  Medicare  and  Medicaid  beneficiaries. 
Our  partners  include  the  Office  of  the  Inspector  General,  the  Administration  on 
Aging,  the  Department  of  Justice,  state  government  and  private  sector  representa- 
tives. 

The  partnership  will  identify  and  penalize  those  who  willingly  defraud  the  govern- 
ment. It  will  alert  the  public  and  industry  to  known  fraud  schemes.  The  partnership 
will  also  help  identify  and  correct  the  vulnerabilities  in  the  Medicare  and  Medicaid 
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Tactics  will  include  HCFA  and  IG  financial  audits;  stepping  up  criminal  investiga- 
tions, civil  and  administrative  penalties,  and  recovery  actions;  and  increasing  sur- 
veys and  inspections  of  long-term  care  facilities  in  cooperation  with  State  officials. 
In  order  to  inform  beneficiaries,  the  public  and  industry,  the  HHS  Inspector  General 
will  issue  special  fi*aud  alerts  about  schemes  in  the  provision  of  home  health  serv- 
ices, nursing  care  and  medical  equipment  and  supplies.  In  addition,  a  fi-aud  and 
waste  report  hotline  will  be  available  for  public  use. 

Operation  Restore  Trust  will  emphasize  improved  communication  between  Fed- 
eral and  State  agencies.  In  addition,  we  will  demonstrate  the  use  of  State  quality 
surveyors  to  scrutinize  possible  fraud  and  abuse  by  targeted  providers.  If  our  experi- 
ence in  South  Florida  is  any  indication,  this  joint  effort  should  yield  a  substantial 
savings  to  the  Government. 

OTHER  IMPORTANT  INITIATIVES 

We  are  also  taking  aggressive  action  to  combat  fraud  and  abuse  through  several 
other  initiatives.  Each  relies  on  improvements  in  technology  and  on  the  cooperation 
of  a  number  of  HCFA's  partners,  both  public  and  private. 

Home  Health  Initiative 

One  of  the  areas  most  vulnerable  to  abusive  practices  is  the  home  health  benefit. 
Since  1993,  a  HCFA  inter-disciplinary  team  has  been  working  to  improve  the  oper- 
ation of  the  Medicare  home  health  benefit.  We  are  pursuing  reforms  in  billing,  docu- 
mentation, and  medical  review  to  improve  our  ability  to  detect  and  prevent  the 
fraudulent  and  abusive  practices.  We  are  also  examining  ways  to  improve  detection 
and  control  of  overutilization  through  focused  medical  review  performed  in  collabo- 
ration with  regional  home  health  intermediaries  (RHHIs)  and  State  survey  agencies. 

HCFA  is  also  revising  the  Medicare  conditions  of  participation  for  home  health 
agencies;  the  revised  conditions  will  institute  measures  to  fiirther  protect  benefit  in- 
tegrity. 

Joint  Task  Fore*.  Examines  Hospice  Services 

No  benefit  is  safe  from  abusers  who  try  to  manipulate  the  Medicare  system.  A 
good  example  is  the  hospice  benefit.  In  one  area  of  the  country  between  1991  and 
1994,  Medicare  payments  for  hospice  services  increased  by  over  3000  percent.  Re- 
sponding to  increasing  expenditures  and  explosive  growth  of  hospice  providers, 
HCFA  established  a  joint  task  force  to  investigate.  This  task  force  included  rep- 
resentatives fi*om  HCFA  regional  offices.  Medicare  contractors  and  regional 
intermediaries,  the  local  carrier  and  Peer  Review  Organization,  the  State  health 
agency  and  the  Office  of  the  Inspector  General.  The  task  force  investigation  found 
that  close  to  one  hundred  percent  of  the  hospice  providers  were  out  of  compliance 
with  the  Medicare  Conditions  of  Participation. 

In  early  1994,  the  task  force  recommended  that  a  moratorium  be  imposed  on  sur- 
veying new  hospices  until  focused  surveys  could  be  done  on  operational  hospices. 
The  contractor  suspended  Medicare  payments  and  began  a  100  percent  pre-payment 
review  of  all  bills  submitted.  At  thus  time,  less  than  half  of  the  hospices  remain 
operational,  and  contractors  are  now  screening  all  bills  for  appropriate  diagnosis  for 
hospice  benefits.  The  moratoriimi  was  lifted  this  Spring,  and  we  have  not  seen  a 
rise  in  the  number  of  applications  to  become  a  certified  Medicare  hospice. 

HCFA  is  now  examimng  ways  to  use  focused  medical  reviews  to  prevent  further 
abuse  and  is  developing  better  hospice  certification  procedures. 

NEXT  STEPS:  LEGISLATIVE  INITIATIVES  FOR  PROGRAM  ESTTEGRITY 

As  the  foregoing  discussion  illustrates,  HCFA  and  the  IG  are  accelerating  their 
efforts  against  waste,  fraud,  and  abuse.  In  order  to  help  maintain  this  momentum, 
we  are  proposing  legislation  to  create  the  Benefit  Quality  Assurance  Program 
(BQAP)  for  Medicare  and  the  HHS  Fraud  and  Abuse  Control  Fund. 

Under  Benefit  Quality  Assurance  Program,  HCFA  would  establish  specialized, 
multi-year  contracts  for  program  integrity  activities.  At  present,  fiinding  for  HCFA 
program  integrity  activities  is  subject  to  the  variability  of  the  budget  process.  This 
instability  makes  it  difficult  for  HCFA  to  invest  in  innovative  strategies  to  control 
fraud  and  abuse.  Our  contractors  also  find  it  difficult  to  attract,  train,  and  retain 
qualified  professional  staff,  including  auditors  and  fraud  investigators. 

The  Benefit  Quality  Assurance  Program  would  provide  a  dependable,  long-term 
funding  source  for  program  integrity  activities.  This  proposal  would  allow  HCFA  the 
flexibility  to  invest  in  new  and  innovative  strategies  to  combat  fraud  and  abuse.  It 
would  help  HCFA  to  shift  emphasis  from  post-payment  recoveries  on  fi'audulent 
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claims  to  pre-payment  strategies  designed  to  ensure  that  more  claims  are  paid  cor- 
rectly the  first  tune. 

The  HHS  Fraud  and  Abuse  Control  Fund  would  allow  the  Department  to  reinvest 
savings  from  settlements  and  court  awards  in  Medicare  and  Medicaid  fi'aud  cases, 
after  the  programs  had  been  made  whole,  through  a  fund  that  can  be  used  to  fi- 
nance furtner  fi'aud  investigations. 

Experience  has  shown  that  investment  in  anti-fraud  and  abuse  activities  ^elds 
a  hign  return.  Our  proposals  would  help  provide  stable  funding  for  these  activities 
and  thus  help  assure  that  we  reap  this  benefit. 

CONCLUSION 

As  technology  changes  and  our  health  care  system  becomes  more  complex,  HCFA 
continues  to  ensure  access  to  high-quality,  cost  effective  health  care  to  70  million 
of  our  most  vulnerable  Americans — the  aged,  disabled  and  citizens  with  low  in- 
comes. For  the  past  thirty  years,  HCFA  has  efficiently  paid  the  health  care  bills  of 
virtually  all  semor  citizens,  and  today  Medicaid  programs  pay  for  the  care  of  about 
20  percent  of  the  nation's  children.  However,  just  as  medical  care  improves  and 
changes,  so  must  the  Medicare  and  Medicaid  programs. 

HCFA  is  firmly  committed  to  pursue  aggressively  the  threat  of  health  care  fi*aud 
and  abuse.  Taxpayers  and  Medicare  and  Medicaid  beneficiaries  deserve  our  assur- 
ance that  each  oenefit  dollar  is  being  spent  for  needed  care  and  services.  HCFA  con- 
tinues to  demonstrate  the  commitment,  authority,  and  leadership  to  provide  this  as- 
surance. Through  partnerships  between  government  and  private  industry  and  so- 
phisticated information  technology,  we  can  save  Medicaid  and  Medicare  from  waste, 
fraud  and  abuse. 

HCFA  looks  forward  to  working  with  members  of  this  Subcommittee  on  ways  to 
strengthen  our  abilities  to  curb  fi*aud  and  abuse  in  Medicare  and  Medicaid. 

Mr.  BILIRAKIS  [presiding].  Thank  you,  Ms.  Berek. 

Certainly,  your  last  few  words  basically  said  it  all.  The  more 
money  that  we  can  find  and  save  in  terms  of  this  area,  hopefully 
all  of  those  dollars  are  available  to  caring  for  the  beneficiary. 

I  know  you  haven't  been  with  HCFA  very  long.  October  of  last 
year? 

Ms.  Berek.  That  is  correct. 

Mr.  BiLlRAKls.  Are  things  moving?  Sometimes  you  can't  see  the 
forest  for  the  trees,  and  you  haven't  been  in  the  forest  that  long. 
So,  hopefully,  you  can  see  the  trees  better  than  most  people.  Are 
you  somewhat  impatient? 

I  know  there  is  a  semblance  of  loyalty,  but  the  point  is  are  they 
moving  as  fast  as  you  feel  they  should? 

Ms.  Berek.  I  am  extremely  impatient,  but  the  Administrator  of 
HCFA  knew  me  before  I  came  here,  and  I  think  the  reason  that 
I  was  brought  into  the  Health  Care  Financing  Administration  and 
the  reason  that  my  position  was  established  by  the  administration 
was  because  the  current  leadership  of  HCFA  is  extremely  impa- 
tient and  anxious  to  fix  these  problems. 

We  came  into  a  situation  where  we  feel  that  for  12  years  there 
were  a  lot  of  things  that  went  on  in  the  management  of  the  Medi- 
care and  Medicaid  programs  where  program  integrity  was  not  fo- 
cused on  to  the  degree  that  we  felt  it  should  have  been. 

Dr.  Vladeck  established  my  position  so  that  we  could  bring  that 
interest  and  influence  to  the  highest  level  in  the  agency,  so  that  we 
could  work  better  with  the  Inspector  Greneral. 

I  think  the  wonderful  thing  about  it  is  there  are  many  staff  peo- 
ple in  HCFA  who  for  years  would  have  been  happy  to  do  some  of 
the  things  we  are  now  asking  them  to  do.  The  project  with  the  na- 
tional supplier  clearinghouse  where  we  identified  a  nev/  way  of 
screening  providers  and  put  all  120,000  providers  through  that 
screening  process  in  a  3-month  period  is  an  indication  that  if  given 
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the  authority  to  go  forward  to  prevent  fraud,  I  think,  both  our  em- 
ployees and  our  contractors  can  do  the  job. 

Mr.  BiLlRAKlS.  Let  me  ask  you  this,  Ms.  Berek.  You  use  the  term 
"given  the  authority,"  and  I  assume  you  mean  from  Congress.  Has 
as  far  as  you  know  HCFA  requested  changes  from  the  Congress? 
Has  the  HCFA  approached  the  Congress  and  told  them,  "Look,  this 
is  what  we  need"?  Mr.  Barton  mentioned  something  about  the  cor- 
rections bill  and  that  sort  of  thing,  but  even  prior  to  that  point? 

Ms.  Berek.  Yes,  we  have.  There  are  many  things  that  were  in 
the  health  care  reform  package  last  year  that  would  have  given  us 
the  authority  to  do  competitive  bidding  and  would  have  given  us 
the  authority  to  set  prices  better. 

Mr.  BiLlRAKls.  Yes,  but  you  talk  about  the  health  care  reform 
package  as  part  of  a  package. 

Ms.  Berek.  We  would  be  very  happy  to  have  it  as  independent 
authority  now. 

Mr.  BiLlRAKis.  I  guess  you  would,  but  have  you  requested  it?  Has 
HCFA  laid  out  for  us  the  changes  that  they  feel  need  to  be  made? 

Ms.  Berek.  We  haven't  sent  our  proposal  out. 

I  heard  your  request  to  the  earlier  panelists,  and  I  have  agreed 
with  June  Gibbs  Brown  that  we  will  put  together  some  things  that 
we  think  can  be  done  quickly. 

[The  response  follows:] 

Department  of  Health  and  Human  Services, 

Health  Care  Financing  Administration, 

Office  of  the  Administrator, 

August  7,  1995. 

The  Honorable  JoE  Barton, 
House  of  Representatives, 
Washington,  D.C.  20515 

Dear  Mr.  Barton:  At  the  July  19,  1995.  joint  hearing  of  the  subcommittees  on 
Health  and  the  Environment  and  Oversight  and  Investigations  of  the  Committee  on 
Commerce,  you  requested  that  I  identify  legislative  actions  that  could  be  taken  im- 
mediately to  provide  the  Health  Care  Financing  Administration  (HCFA)  with  more 
flexibility  to  manage  the  Medicare  program  and  to  take  advantage  of  price  changes 
that  occur  in  the  private  market.  We  met  further  on  this  subject  on  August  2. 

The  Secretary  of  Health  and  Human  Services  has  already  submitted  to  Congress 
the  "Medicare  and  Medicaid  Payment  Integrity  Amendments  of  1995."  These 
amendments  include  the  Benefit  Quality  Assurance  Program,  which  I  discussed  in 
my  testimony.  Since  we  believe  one  of  the  most  important  elements  of  our  efforts 
against  waste,  fraud,  abuse  is  adequate  funding  for  this  activity,  I  urge  you  to  con- 
sider these  amendm.ents. 

For  some  items,  we  believe  that  competitive  bidding  would  be  the  best  way  for 
HCFA  to  take  advantage  of  market  forces.  As  long  as  there  are  sufficient  guarantees 
of  quality  and  access,  competitive  bidding  can  yield  market-driven  prices,  resulting 
in  significant  savings  for  Medicare  in  instances  where  the  program  now  pays  more 
than  the  market  would  require.  The  Department  of  Veterans  Affairs  and  some  pri- 
vate insurers  use  competitive  bidding  to  establish  the  best  price  for  some  items. 
HCFA  is  planning  to  test  alternative  payment  systems,  such  as  competitive  bidding, 
under  our  demonstration  authority.  However,  this  authoritv  is  limited.  Permitting 
HCFA  to  use  competitive  bidding  in  local  areas  would  enable  Medicare  to  take  bet- 
ter advantage  of  market  forces. 

Competitive  bidding  may  not  be  practical  or  desirable  for  some  items,  in  particu- 
lar items  Medicare  pays  for  in  small  volumes.  In  these  areas,  we  believe  improving 
Medicare's  ability  to  set  lower  prices  when  warranted  bv  the  market  would  be  the 
simplest  and  most  effective  method  of  avoiding  wasted  aoUars.  At  present,  HCFA's 
ability  to  react  to  market  prices  for  items  of  durable  medical  equipment,  prosthetics, 
and  ortiiotics  is  constrained  by  cumbersome  statutory  restrictions.  HCFA  must  en- 
gage in  extensive  information  gathering  and  follow  other  detailed  procedures  when 
adjusting  Medicare  payment  levels  for  these  items.  As  a  result,  this  process  takes 
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at  least  two  years,  and  as  a  practical  matter  can  only  be  used  in  the  most  blatant 
situations. 

Removing  some  of  these  requirements  for  durable  medical  equipment,  prosthetics, 
and  orthotics  would  allow  HCFA  to  take  advantage  of  market  prices  much  more 
quickly  and  easily.  Such  a  step  would  be  particularly  desirable  considering  the  evi- 
dent pricing  problems  in  the  durable  medical  equipment  area. 

In  some  cases,  changes  in  administrative  procedures  are  also  necessary  to  prevent 
abuse.  For  example,  under  current  payment  rules  ancillary  services  and  supplies  for 
beneficiaries  in  nursing  facilities  may  be  billed  separately,  although  these  services 
are  an  integral  part  of  the  routine  service  received  in  a  nursing  facility.  Suppliers 
and  nursing  facilities  thus  have  incentives  to  manipulate  the  system  and  bill  for  ex- 
cessive services.  Providing  HCFA  with  the  authority  to  define  the  bundle  of  services 
covered  by  the  per  diem  payment,  or  changing  the  means  by  which  these  services 
are  billed,  could  reduce  unnecessary  service  use. 

The  three  options  discussed  above  would  provide  HCFA  with  increased  flexibility 
to  manage  the  Medicare  and  Medicaid  programs  and  would  save  program  dollars. 
The  Administration  supports  increasing  HCFA's  flexibility  to  manage  the  Medicare 
and  Medicaid  programs  to  prevent  waste,  fi-aud,  and  abuse  and  would  be  prepared 
to  support  particular  proposals  along  the  lines  outlined  above  in  the  context  of  over- 
all discussions  about  the  budget. 

Finally,  we  have  reviewed  the  letter  the  Inspector  General,  June  Gibbs  Brown, 
sent  to  you  in  response  to  the  same  request.  Some  of  the  proposals  she  endorsed 
have  policy  implications  that  go  beyond  simply  eliminating  waste  and  improving 
operational  efficiencies.  We  will  continue  to  review  the  proposals  included  in  the  Of- 
fice of  Inspector  General  Cost-Saver  Handbook  or  "Red  Book."  At  this  time,  we  are 
not  prepared  to  support  those  recommendations  in  the  Inspector  General's  letter 
than  go  beyond  the  reforms  outlined  above. 

I  am  sending  the  same  letter  to  Mr.  Bilirakis,  Mr.  Waxman,  and  Mr.  Wyden. 
Sincerely, 

Judith  Berek 

Senior  Advisor  to  the  Administrator  for  Intergovernmental  Coordination 

Ms.  Berek.  There  are  several  areas  that  we  think  need  to  go  for- 
ward. One  of  them  is  the  ability  to  reduce  prices. 

Within  HCFA,  my  position  has  been  that  we  should  use  every  bit 
of  authority  that  we  have  and  go  forward  with  it  and  come  to  you 
and  ask  for  more  if  we  need  it.  We  are  going  forward  with  inherent 
reasonableness  on  the  setting  of  prices  for  durable  medical  equip- 
ment, although  it  will  take  us  2  to  3  years  to  do  it  that  way. 

We  will  do  a  demonstration  with  competitive  bidding,  although 
with  your  authority,  we  could  do  it  on  a  much  broader  basis. 

We  are  doing  ever3rthing  we  can  to  try  to  control  the  costs  of  du- 
rable medical  equipment  and  therapies  in  nursing  homes  with 
those  being  billed  separately.  Although  with  authority  from  you,  we 
could,  in  fact,  require  that  everything  be  billed  together.  So  we  will 
put  those  together  for  you. 

Mr.  Bilirakis.  All  right.  Getting  back  to  that  request,  the  staff 
would  call  you,  Ms.  Berek,  with  respect  to  coming  down  1  day  next 
week  to  receive  this  documentation  that  I  am  looking  for? 

Ms.  Berek.  I  would  be  happy  to  meet  with  your  staff  or  you 
could  work  through  our  Legislative  Office,  either  way. 

Mr.  Bilirakis.  I  would  rather  work  directly  with  you. 

Ms.  Berek.  I  am  pretty  hard  to  find. 

Mr.  Bilirakis.  Are  you? 

Ms.  Berek.  One  of  the  reasons  I  am  hard  to  find  is  that  the  only 
way  you  can  keep  initiatives  like  this  moving  is  to  be  out  in  the 
regional  offices  and  meeting  with  the  contractors  and  working  with 
the  people  who  actually  supervise  the  program  day  to  day.  So  I  do 
a  lot  of  that. 
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Mr.  BiLlRAKis.  There  is  no  reflection  on  you  when  I  make  this 
comment.  Please  don't  take  it  that  way.  Are  we  concerned  with  pol- 
itics here,  or  are  we  concerned  with  getting  the  job  done? 

Ms.  Berek.  I  am  concerned  with  getting  the  job  done. 

Mr.  BiLlRAKls.  Are  we  concerned  with  caring  about  the  bene- 
ficiaries and  trying  to  find  areas  of  fraud  and  abuse  and  whatnot 
that  would  be  translated  into  dollars  and  that  sort  of  thing? 

We  brought  this  up  to  HCFA  before.  I,  frankly,  think  a  lot  of  Dr. 
Vladeck,  but  there  hasn't  been  much  forthcoming  in  these  regards. 

I  would  rather  contact  you,  and  if  one  of  your  legislative  people 
want  to  be  there,  that  is  okay,  too,  but  I  want  some  documentation 
that  would  support  the  percentage  figure  that  HCFA  has  thrown 
out  in  the  past.  I  realize  that  we  are  talking  about  approximations 
here  and  extrapolations  and  that  sort  of  thing,  but  nobody  uses 
these  figures  without  some  sort  of  a  bases. 

[The  response  follows:] 

Department  of  Health  and  Human  Services, 

Health  Care  Financing  Administration, 

Office  of  the  Administrator, 

July  28.  1995. 

The  Honorable  Michael  Bilirakis 
House  of  Representatives 
Washington,  B.C.  20515 

Dear  Mr.  Bilirakis:  At  the  July  19,  1995,  joint  hearing  of  the  subcommittees  on 
Health  and  the  Environment  and  Oversight  and  Investigations  of  the  Committee  on 
Commerce,  you  requested  that  I  provide  you  with  an  estimate  of  the  losses  to  Medi- 
care and  Medicaid  as  a  result  of  fraud  and  abuse. 

To  my  knowledge,  the  Health  Care  Financing  Administration  has  never  published 
or  even  proposed  such  an  estimate.  Cur  belief  is  that  if  we  had  good  information 
about  the  extent  of  fraudulent  claims,  we  would  not  have  paid  them.  Dr.  Vladeck 
has,  however,  quoted  a  General  Accounting  Office  estimate  that  10  percent  of  na- 
tional spending  on  health  care  is  lost  due  to  fraud  and  abuse  ("HEALTH  INSUR- 
ANCE: Vulnerable  Payers  Lose  Billions  to  Fraud  and  Abuse,"  May  1992). 

I  would  like  to  reiterate  HCFA's  commitment  to  pursue  aggressively  the  threat 
of  health  care  fraud  and  abuse.  We  continue  to  demonstrate  this  commitment 
through  pnrtnerships  within  government  and  between  government  and  the  private 
industry.  vVe  look  forward  to  working  with  you  and  other  members  of  the  Sub- 
committee on  ways  to  strengthen  our  abihties  to  ciirb  fraud  and  abuse  in  the  Medi- 
care and  Medicaid  programs. 
Sincerely, 

Judith  Berek 

Senior  Advisor  to  the  Administrator  for  Intergovernmental  Coordination 

Ms.  Berek.  We  have  not,  to  my  knowledge,  put  out  a  figure  that 
says  there  was  30  percent  fraud. 

I  know  the  figures  that  Dr.  Vladeck  uses.  He  has  quoted  GAO 
in  terms  of  saying  10  percent  or  $30  billion  as  a  potential  fraud 
number.  Our  position  in  HCFA  is  that  if  we  could  count  it,  we 
wouldn't  spend  it.  So  we  have  not  really  come  up  with  a  number. 

The  number  that  other  people  seem  to  be  using  is  about  10  per- 
cent. I  predict  you  vtill  see  more  fraud  because  the  harder  we  work, 
the  more  it  will  become  visible. 

Mr.  BiLlRAKi  I  don't  want  to  have  to  spend  my  valuable  time 
going  through  the  prior  testimony  or  anything  of  that  nature,  nor 
am  I  going  to  call  anybody.  I  am  not  going  to  call  anyone  names. 
I  have  heard  as  much  as  the  30  percent  figure  in  testim.ony  here. 
I  believe  it  came  from  HCFA.  I  could  be  wrong  there,  but  I  assure 
you,  it  came  from  somebody. 
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up  yet,  but  whatever  it  is,  20  percent,  30  percent,  10  percent,  it 
can*t  just  have  come  out  of  the  air.  You  would  agree  there,  wouldn't 
you? 

Ms.  Berek.  Right,  and  1  percent  is  too  much. 

Mr.  BILIRAKIS.  Right,  but  we  have  heard  more  than  1  percent. 

Ms,  Berek.  I  am  saying  any  number.  We  want  to  get  it  down  to 
as  low  as  possible. 

Mr.  BiLlRAKlS.  All  right,  Ms.  Berek.  You  mentioned  3  years  here 
regarding  the  durable  medical  equipment.  That  is  much  of  our 
problem  up  here.  We  talk  in  terms  of  years  to  get  things  done  when 
we  dam  well  know  in  the  private  sector  we  wouldn't  have  that  lux- 
ury of  3  years  for  these  things.  We  would  get  it  done  and  get  it 
done  now,  but  we  keep  talking  3  years,  and  there  were  promises 
made  by  HCFA  before  this  administration  came  into  office,  4  years 
ago  to  the  Select  Committee  on  Aging,  and  that  hasn't  taken  place 
yet,  and  I  am  not  going  to  embarrass  you  by  going  into  that,  al- 
though someone  else  might. 

The  point  of  the  matter  is  we  count  all  of  our  efforts  in  terms 
of  years  around  here,  and  that  is  why  a  lot  of  things  don't  get  done 
yet.  Changes  in  administration,  changes  in  personnel,  it  sets  the  ef- 
forts all  the  way  back  to  point  one  which  is  ridiculous. 

My  time  is  up. 

Mr.  Wyden? 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Chairman. 

I  am  very  troubled  by  the  gap  between  what  is  recommended  in 
the  Red  Book  and  what  the  Department  actually  implements.  You 
look,  for  example,  at  this  oxygen  matter.  I  asked  some  questions 
about  that,  the  oxygen  concentrator  issue. 

The  VA  buys  it  at  one  price.  Medicare  buys  it  at  another  price. 
If  Medicare  uses  the  VA  price,  the  United  States  Government  saves 
$4  billion.  Why  is  it  taking  so  long  to  get  that  change  in  place? 

Ms.  Berek.  We  don't  have  the  authority  to  competitively  bid  to 
buy  oxygen  at  a  lower  price.  The  only  authority  that  we  have  to 
lower  the  price  of  oxygen  is  for  us  to  use  a  procedure  called  inher- 
ent reasonableness  which  will  take  us  2  to  3  years. 

If  you  give  us  the  authority  to  bid  the  price  of  oxygen  or  you  give 
us  the  authority  to  set  prices  or  have  our  contractors  set  prices  by 
region,  I  can  guarantee  you  that  we  will  lower  the  price  of  oxygen. 

Mr.  BiLlRAKlS.  If  Mr.  Barton  and  I  put  this  on  Corrections  Day, 
which  is  a  special  day  set  aside  to  make  changes  in  public  policy 
immediately,  would  the  Department  support  that  change  so  that 
we  could  go  out  and  get  the  kind  of  prices  for  oxygen  concentrate 
that  other  Government  agencies  are  getting? 

Ms.  Berek.  I  am  going  to  take  a  risk  without  clearing  it  with  the 
Department  and  say  yes.  Because  HCFA  will  support  it  with  such 
enthusiasm,  I  am  comfortable  that  we  can  get  you  the  support  from 
the  department. 

Mr.  Barton.  Would  the  gentleman  yield  on  that  point? 

Mr.  Wyden.  I  am  happy  to  yield. 

Mr.  Barton.  Just  briefly. 

Mr.  Wyden.  I  will  only  tell  my  friend  because  it  is  his  idea  and 
it  is  a  good  one,  we  should  be  careful  about  quitting  while  we  are 
ahead  because  the  Department  has  now  said  they  will  support  it. 
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Mr.  Barton.  She  has  gone  out  on  a  hmb,  and  we  are  not  going 
to  saw  it  off. 

Mr.  Wyden.  My  friend,  Mr.  Barton,  has  a  good  idea,  and  I  am 
for  it. 

Mr.  Barton.  The  question  that  I  want  to  ask,  why  is  this  the 
first  year  apparently  that  we  have  been  told  that  this  could  be  done 
if  you  had  the  authority? 

Ms.  Berek.  My  understanding  is  it  is  not  the  first  time,  but  I  am 
new  here.  So  I  am  not  going  to  go  back  to  try  to  say  to  vou  who 
told  you  what  over  the  years  because  I  am  new,  and  I  think  we  are 
being  much  more  aggressive.  I  believe  the  administration  has  pro- 


Mr.  Barton.  I     ow  that  Chairman  Dingell,  who  was  Chairman 
of  the  full  committee  and  the  subcommittee,  if  he  had  been  asked 
for  the  authority  to  save  $4  billion,  my  guess  is  he  would  have 
moved  the  bill  to  give  that  authority. 
I  yield  back  to  Mr.  Wyden. 

Mr.  Wyden.  I  strongly  support  competitive  bidding  for  these 
kinds  of  services  and  have  for  a  lot  of  years. 

Mr.  COBURN.  Would  the  gentleman  yield,  and  I  would  be  happy 
to  yield  my  time  back  to  him? 

Mr.  Wyden.  Sure. 

Mr.  COBURN.  I  just  would  like  for  you  to  ask  the  gentlelady  about 
her  possibility  of  agreeing  to  that  on  laboratory  testing  and  every- 
thing else  we  do  to  buy  Medicare  because  we  can  save  10  times 
that  in  terms  of  laboratory  testing,  in  terms  of  the  cost. 

Mr.  Wyden.  I  would  just  say  to  the  gentleman,  Mr.  Barton  and 
I  have  been  talking  even  since  the  last  panel  about  putting  to- 
gether a  list  of  these  kinds  of  things  for  Correction  Day.  She,  of 
course,  is  in  a  situation  where  she  can't  sign  off  for  the  Department 
on  everything,  but  I  want  the  gentleman  from  Oklahoma  to  know 
that  I  am  very  much  in  sympathy  with  this.  I  think  we  can  get 
something  bipartisan,  Mr.  Barton,  Mr.  Bilirakis,  yourself.  Dr. 
Ganske,  and  Ms.  Eshoo,  and  get  this  going  because  it  is  high  time. 

Besides  competitive  bidding,  ma'am,  what  else  is  being  used  in 
the  private  sector  to  fight  fraud  that  we  are  not  yet  using  in  Gov- 
ernment? 

Ms.  Berek.  The  ability  to  set  prices.  Not  everything  is  appro- 
priately competitively  bid  to  lower  its  price.  There  are  some  things 
where  you  would  want  to  just  set  a  lower  price.  We  do  not  have 
the  ability  to  set  prices  for  durable  medical  services.  The  prices  are 
set.  Fee  schedules  are  set  by  Congress,  or  we  have  to  use  inherent 
reasonableness  to  prove  a  change  needs  to  be  made.  So  we  set  our- 
selves up  for  the  kind  of  time  lag  that  the  earlier  witness,  Mr. 
Charles  Seide,  laid  out  in  terms  of  a  piece  of  equipment  going  from 
being  very  expensive  to  manufacture  to  being  very  easy  to  manu- 
facture. We  can't  quickly  respond  to  that  price  change  because  of 
the  way  we  set  prices.  Or  if  a  new  product  comes  out  on  the  market 
that  is  cheaper,  it  will  bring  prices  down. 

So  we  need  the  authority  to  set  prices  without  having  to  go 
through  either  a  congressional  process  or  a  regulatory  rulemaking 
process. 

Mr.  Wyden.  Why  don't  you,  if  you  would,  respond  to  that  in  writ- 
ing because  I  think  a  lot  of  us  here  agree  with  competitive  bidding. 
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There  may  be  some  other  things  that  the  private  sector  uses  that 
the  Grovemment  is  not,  and  I  would  be  interested  in. 

Mr.  Chairman,  if  I  could  get  one  more  in? 

Mr.  BILIRAKIS.  Without  objection. 

Mr.  Wyden.  We  have  heard  so  much  about  these  500  FBI  agents 
that  President  Bush  hired  a  number  of  years  ago  to  fight  health 
care  fraud.  Where  are  they,  and  what  are  they  doing  at  this  point? 

Ms.  Berek.  They  are  being  very  helpful  to  us  in  terms  of  the 
chase  end.  My  emphasis  is  the  pay-right-the-first-time  end.  But  I 
think  the  more  we  chase  them,  the  better  we  chase,  and  the  more 
we  have  a  deterrent  effect. 

The  health  care  anti-fraud  task  forces  that  exist  around  the 
country  that  are  the  cooperative  efforts  of  the  U.S.  Attorney's  office, 
our  Inspector  Greneral's  ofRce,  the  FBI,  and  our  contractors  and  re- 
gional offices  are  beginning  to  put  together  better  cases,  faster.  The 
FBI  agents  have  really  been  a  huge  extension  of  our  ability  to  do 
cases. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 
Mr.  BiLlRAKlS.  I  thank  the  gentleman. 
Mr.  Barton? 

Mr.  Barton.  I  thank  the  Chairman. 

I  have  got  just  some  general  housekeeping  questions,  and  then 
I  am  going  to  ask  some  very  specific  policy  questions. 

Your  title  is  Senior  Advisor  to  the  Administrator  for  Program  In- 
tegrity. We  had  the  Inspector  General  of  Health  and  Human  Serv- 
ices here.  In  a  previous  committee  hearing,  we  had  a  gentleman 
from  the  FBI.  Who  is  the  top  person  that  coordinates  the  entire  ef- 
fort for  waste,  fraud,  and  abuse,  or  trying  to  ferret  it  out  in  Medi- 
care? 

Ms.  Berek.  My  job  is  to  help  the  Inspector  General  and  her  staff 
get  what  they  need  out  of  HCFA  and  help  HCFA  coordinate  better. 
So  I  would  say  that  the  Inspector  General  is  the  person  who  is  the 
lead  in  health  care  fraud. 

Mr.  Barton.  But  the  Inspector  General  can't  demand  assets  be 
reprogrammed  for  these  areas.  He  or  she  can  issue  reports  and 
make  recommendations,  but  she  doesn't  have  the  authority  to  act 
on  it. 

What  I  am  asking  is  there  has  got  to  be  someone  or  there  should 
be  someone  who  actually  has  the  authority,  to  see  a  problem,  to 
take  corrective  action.  Do  you  have  that  authority? 

Ms.  Berek.  Administratively,  that  is  my  role  inside  HCFA. 

Mr.  Barton.  So,  if  you  make  a  decision  to  do  something  that  re- 
quires people  being  transferred  or  put  in  these  task  forces,  you  can 
do  that  today? 

Ms.  Berek.  That  is  correct.  The  Administrator  can  do  that,  but 
since  I  am  his  Senior  Advisor  and  work  with  him  

Mr.  Barton.  Based  on  your  recommendation,  the  Administrator 
has  the  current  authority  to  do  that. 

Ms.  Berek.  The  current  authority  to  use  the  resources  that  he 
has. 

We  are  constrained  by  the  budget  we  are  given  for  our  contrac- 
tors and  the  budgets  we  are  given  for  our  staff,  but  he  can  use 
available  resources. 
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Mr.  Barton.  I  just  want  to  make  sure  that  if  you  and  the  Admin- 
istrator decide  that  this  is  a  top  priority,  and  I  am  assuming  that 
you  have  made  that  decision,  you  could  take  people  out  of  training 
seminars  for  rural  America  and  put  them  into  investigation  of 
fraud  cases? 

Ms.  Berek.  We  have  done  that.  I  think  the  South  Florida  Task 
Force  is  an  example  of  our  doing  that. 

Mr.  Barton.  At  a  previous  hearing,  we  had  testimony  about  the 
Medicare  transaction  system  which  is  this  new  innovative  com- 
puter tracking  and  billing  and  coordination  system,  and  we  sent 
written  questions  as  a  follow-up  on  when  that  would  be  imple- 
mented, and  as  you  have  indicated  in  your  testimony,  it  is  going 
to  begin  to  be  implemented  in  1997  and  be  fully  implemented  by 
1999.  That  system  has  been  under  some  sort  of  review  and  develop- 
ment for  at  least  3  years. 

Why  on  earth  is  it  going  to  take  another  2  years  before  it  has 
been  begun  to  be  implemented  and  not  be  fully  implemented  for  4 
years? 

Ms.  Berek.  I  am  not  an  expert  on  the  MTS  system.  So  I  think 
I  am  probably  the  wrong  person  to  answer  the  question. 

Mr.  Barton.  Well,  you  are  the  right  person  to  go  back  to  KCFA. 
You  have  just  said  that  you  have  the  authority  to  make  rec- 
ommendations to  the  Administrator  when  there  is  something  that 
can  be  done  to  ferret  out  waste,  fraud,  and  abuse.  If  you  can't  get 
a  computer  system  in  place  until  1997,  that  is  2  years.  You  take 
$20  billion  or  any  number,  and  we  can  do  something  in  the  interim, 
and  we  are  going  to,  but  this  is  very  important. 

I  have  in  written  response  to  my  questions  that  we  know  what 
the  system  is  going  to  cost,  we  know  who  the  contractor  is.  So  it 
should  be  possible  to  go  back  to  them  and  say  let's  move  the  time 
table  forward,  and  if  you  need  more  assets,  then,  again,  make  that 
recommendation  to  this  committee,  and  we  will  look  at  that.  As  you 
well  know,  we  are  spending  $182  billion,  and  to  wait  2  years  on 
something,  what  little  I  know  about  computer  systems,  we  can  get 
a  computer  system  in  the  House  of  Representatives  fully  imple- 
mented a  lot  sooner  than  2  years  from  now. 

Ms.  Berek.  I  will  talk  with  the  Administrator  about  your  sugges- 
tion. 

One  of  the  problems  with  our  computer  system  is  that  we  are, 
in  fact,  the  largest  single  health  insurance  program  in  the  world, 
which  makes  operating  our  system  extremely  difficult.  There  are 
very  few  people  who  have  the  ability  to  handle  the  volume  of  data 
that  we  have  to  handle. 

We  have  to  make  sure  that  the  system  can  not  only  pay  bills  on 
time,  but  can  also  do  the  kind  of  pre-screening  that  we  need  to  stop 
fraudulent  claims  and  to  see  the  beginning  of  trends.  We  can  then 
stop  payment  and  change  policy  midstream  to  fix  processes. 

I  am  happy  to  go  back  to  HCFA  and  talk  about  whether  or  not 
this  is  a  problem;  whether  we  could  do  it  faster  if  the  Congress 
wanted  to  provide  additional  funds;  or  whether  there  is  a  time 
process  that  has  to  take  place,  because  of  the  complications  of  the 
issue  and  the  size  of  this  development.  I  am  not  the  developer  of 
MTS.  I  can't  answer  these  questions. 

[The  response  follows:] 
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On  August  7,  1995,  staff  from  HCFA  accompanied  Carol  Walton  to  brief  majority 
staff  of  the  Subcommittee  on  Oversight  and  Investigations  of  the  Commerce 
Commitee  on  the  Medicare  Transaction  System. 

Mr.  Barton.  I  understand  that. 

Ms.  Berek.  I  have  developed  other  automated  systems  and  gone 
from  paper  to  automation  in  large  systems.  There  is  limited  time 
compression  possible  in  some  of  these,  but  we  will  be  happy  to  look 
at  it. 

Mr.  Barton.  My  time  has  expired,  and  I  may  be  corrected  on 
this  point,  but  I  believe  in  the  last  hearing  on  this,  we  were  told 
this  system  initially  was  supposed  to  be  implemented  in  1995,  and 
now  we  are  told  1997,  fully  implemented  by  1999.  My  concern  is 
that  perhaps  because  it  is  such  a  large  process,  it  keeps  being  slid, 
and  we  need  to  stop  that  slide.  That  is  what  I  am  sajdng. 

Ms.  Berek.  My  understanding  is  that  the  only  slide  that  has 
taken  place  was  in  the  procurement  process  for  the  developer. 
When  we  selected  a  contractor  for  the  development,  someone  chal- 
lenged that  selection,  and  we  lost  6  months  in  the  process.  I  will 
confirm  that  for  you. 

Mr.  Barton.  My  time  has  expired. 

That  is  a  very  important  point.  Until  you  have  the  software  pack- 
age in  place,  it  is  going  to  be  very  difficult  to  do  systematic  pre- 
screening  that  you  have  talked  about  in  your  testimony. 

Mr.  BlLlRAKls.  I  will  recognize  Ms.  Eshoo  in  a  moment,  but  with 
all  due  respect,  Ms.  Berek,  you  had  to  give  maybe  the  answer  you 
gave,  but  it  is  a  bureaucratic  answer.  It  is  a  negative  answer.  What 
I  am  trying  to  say  is  we  can  do  better.  We  can  do  better  if  we  really 
want  to,  and  I  appreciate  the  fact  you  haven't  been  there  long 
enough.  So  there  is  no  reflection  on  you.  Don't  take  it  that  way. 

You  are  in  a  very  important  position  here.  We  are  serious  about 
this,  and  I  know  that  you  are,  too,  and  if  you  are,  you  are  going 
to  be  able  to  get  these  time  tables  moved  up. 

Ms.  Eshoo? 

Ms.  Eshoo.  Thank  you.  Chairman  Bilirakis. 

We  always  refer  to  one  another  as  "gentlelady*'  and  "gentleman," 
and  I  think  you  are  just  that,  a  gentleman,  and  very  sincere  about 
your  pursuit  in  reforms  that  can  take  place.  So  I  want  to  under- 
score that,  and  I  couldn't  mean  it  more. 

Ms.  Berek,  welcome.  First,  I  would  like  to  compliment  Dr. 
Vladeck  for  choosing  you,  creating  the  position,  bringing  you  in.  I 
think  that  you  are  a  thorough  professional;  that  you  are  tough.  I 
am  impressed  with  how  you  have  handled  not  only  the  testimony, 
but  also  your  answers.  I  think  you  are  straightforward,  and  that 
you  were  brought  in  for  a  very  good  purpose,  and  that  you  are 
working  hard  to  achieve  the  goals  that  are  inherent  in  the  position 
that  was  created. 

I  also  think  that  this  panel  really  should  give  credit  where  credit 
is  due.  If  the  onlv  thing  I  ever  did  was  to  beat  my  kids  up  verbally 
in  order  to  get  them  to  do  what  I  wanted  them  to  do,  I  would  not 
have  produced  the  results  that  I  think  have  been  pretty  dam  good 
now  that  they  are  26  and  24  years  old.  So,  as  Republicans  and 
Democrats,  we  have  got  to  know  when  to  compliment  and  be  fair, 
but  then  also  very  firm  about  where  we  want  to  go,  and  give  people 
the  resources  in  order  to  accomplish  them. 
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On  this  whole  issue  of  Corrections  Day,  I  want  to  pursue  some- 
thing, and  that  is  in  the  pricing  authority  that  you  have  talked 
about.  Do  you  think  that  it  is  fair  that  in  that  pricing  authority 
that  we  granted,  we  are  moving  it  down  and  not  up? 

When  the  Congress  does  something,  we  have  to  take  all  the  poli- 
tics involved,  and  over  the  years,  the  durable  medical  equipment 
issue  that  we  are  talking  about,  and  I  am  fairly  new  to  the  Con- 
gress, has  been  introduced.  It  hasn't  gone  anjrwhere,  which  means 
that  they  must  have  an  effective  lobby  somewhere.  So  I  don't  want 
people  coming  in  and  saying  let's  jack  the  prices  up  when  we  are 
trying  to  save  money  in  this  system. 

So,  in  granting  authority,  would  you  agree  that  we  allow  HCFA 
to  move  it  down,  not  the  other  way? 

Ms.  Berek.  I  would  agree. 

Ms.  ESHOO.  Grood. 

Ms.  Berek.  It  would  be  easier  if  you  gave  us  broad  authority. 

Ms.  EsHOO.  So  Mr.  Barton,  Mr.  Bilirakis,  Mr.  Wyden,  all  of  us 
are  going  to  go  to  the  floor  on  this  thing.  We  need  to  keep  this  in 
mind,  and  I  am  sure  there  is  going  to  be  a  lobby  against  it,  but 
we  have  got  to  hold  firm  on  that. 

What  is  it  that  we  can  do  with  you?  Maybe  I  should  ask  this  an- 
other way.  It  is  harder  to  go  after  the  grays,  and  the  woman  from 
the  GAO,  I  think,  spoke  of  that.  Fraud  is  one  thing.  We  go  after 
that  through  all  of  the  mechanisms.  It  is  more  the  legal  system. 
The  waste,  we  need  to  identify  and  then  develop  mechanisms  to  go 
after  that,  and  there  are  some  grays  in  this. 

Who  does  the  coding,  and  does  the  authority  to  change  these 
codes,  these  multiplicity  of  codes — I  mean,  we  had  someone  that 
was  waiting  to  be  either  sent  to  jail  or  whatever  was  going  to  hap- 
pen to  that  man.  I  don't  know,  but  he  seemed  quite  contrite,  and 
he  needed  to  be  because  the  taxpayers  have  been  ripped  off. 

They  took  advantage  of  the  code  system.  How  do  we  go  after 
that?  How  is  HCFA  going  after  that,  and  is  it  the  Congress  that 
has  to  give  you  the  authority  to  do  that,  or  can  you  come  up  with 
a  punch  list  and  say  you  are  going  it  yourselves? 

Ms.  Berek.  We  develop  the  codes,  some  of  them  along  with  the 
AMA  and  other  industry  groups,  but  we  develop  the  codes  in 
HCFA. 

One  of  the  complications  of  running  a  health  care  agency  is  the 
need  to  have  multiple  codes  for  things  that  are  very  similar.  In 
some  cases  you  need  a  much  more  expensive  and  sophisticated 
item  which  is  very  similar  to  a  very  cheap  item. 

If  you  look  at  the  relationship  of  the  adult  diaper  to  the  female 
urinary  collection  device,  you  are  looking  at  that  kind  of  example. 
One  is  very  expensive  and  very  rarely  used,  and  the  other  is  very 
cheap.  So  we  have  to  have  a  code  for  the  female  urinary  collection 
device,  although  I  pity  the  woman  who  is  ever  forced  to  use  it. 

Ms.  ESHOO.  It  didn't  look  very  pleasant,  did  it? 

Ms.  Berek.  Right.  It  is  clearly  a  device  designed  by  a  man.  How- 
ever, that  aside  

Ms.  EsHOO.  I  will  tell  you.  Dr.  Vladeck  knew  what  he  was  doing 
when  he  hired  this  woman. 
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Ms.  Berek.  However,  that  aside,  for  the  woman  who  needs  it,  we 
need  to  have  a  code  so  we  can  pay  for  it,  but  we  have  to  be  prag- 
matic about  the  rip-offs. 

Ms.  ESHOO.  Right. 

Ms.  Berek.  The  rip-off  is  the  person  who  bills  for  the  expensive 
item  and  sends  us  an  adult  diaper.  The  reason  we  put  together  the 
DMERCs  was  so  that  we  could  nave  

Ms.  EsHOO,  What  does  that  mean? 

Mr.  BiLlRAKlS.  Durable  medical  equipment  regional  contractor. 

Ms.  Berek.  The  reason  we  regionalized  pajdng  for  durable  medi- 
cal equipment  was  so  we  could  have  contractors  who  would  con- 
centrate on  that  business.  As  part  of  that,  we  also  put  together  a 
statistical  group  that  goes  through  the  data.  When  the  new  ver- 
sions of  the  wound  care  kit  get  created,  we  can  catch  them  quickly 
and  immediately  put  pre-screens  on  and  stop  paying.  So  those  are 
the  kinds  of  things  we  are  doing — not  eliminating  the  codes  for  the 
more  expensive  equipment,  but  finding  ways  of  catching  the  prob- 
lem faster. 

Ms.  ESHOO.  But  do  you  have  a  list?  This  is  my  last  point,  Mr. 
Chairman,  and  I  think  it  was  something  that  we  are  all  asking  for, 
including  Mr.  Barton  and  Mr.  Wyden.  Do  you  review  these  codes 
to  hose  them  out  every  once  in  a  while? 

Ms.  Berek.  Yes,  we  do. 

Ms.  EsHOO.  Is  there  some  kind  of  mechanism  for  that? 

If  there  is  authority  that  you  need,  you  are  going  to  let  us  know 
so  that  we  can  pursue  that  ASAP,  so  that  the  system  can  be  facili- 
tated? 

Ms.  Berek.  Yes.  We  do  review  them  quickly,  and  we  actually 
have  an  agreement  with  the  Inspector  General's  office.  They  have 
left  what  they  refer  to  in  their  audit  program  room  for  4  quick  and 
dirty  audits  for  us  in  this  calendar  year,  as  we  find  things  that  we 
think  might  be  a  problem.  They  are  keeping  the  resources  available 
for  us,  so  they  can  go  in,  analyze  them,  and  help  us  go  forward. 

Ms.  ESHOO.  Thank  you  very  much  for  your  testimony  and  your 
forthrightness. 

Mr.  BiLlRAKis.  I  thank  the  gentlelady. 

Dr.  Ganske? 

Mr.  Ganske.  Thank  you,  Mr.  Chairman. 

I  have  so  many  questions  to  ask  that  I  hardly  know  where  to 
start,  but  I  guess  I  will  start  with  perhaps  the  biggest  problem. 
And  that  is  not  in  the  area  of  fraud.  It  is  not  in  the  area  of  waste. 
It  is  in  the  area,  that  sort  of  gray  area  called  abuse. 

Let  me  relate  to  you  an  incident  that  happened  to  me  a  couple 
of  weeks  ago.  I  gave  a  presentation  to  the  American  Physical 
Therapists  Association,  and  we  were  talking  about  whether  or  not 
there  should  be  a  copayment  on  home  health  care.  People  have  con- 
cerns about  that,  and  some  people  think  it  is  good  and  some  people 
don't.  But  as  we  talked  about  the  issue,  a  therapist  in  the  back  of 
the  room,  from  Indiana,  I  think,  raised  her  hand  and  said,  *Tou 
know,  I  think  this  is  a  real  problem.  I  will  get  an  assignment  to 
do  physical  therapy  for  an  elderly  lady,  for  instance,  that  lives  out 
in  the  rural  areas,  and  after  a  week  or  so,  I  have  provided  the 
treatment.  The  patient  is  as  good  as  they  are  going  to  be."  So  this 
is  in  the  acute  home  health  care  area  rather  than  the  chronic.  "I 
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phoned  the  physician  and  said  my  treatment  has  done  what  it  can 
do  and  I  am  finished,  and  the  next  day,  the  patient  phones  the  doc- 
tor," and  you  alluded  to  this  a  little  while  ago  because  I  believe  you 
said  the  patients  were  relying  on  the  physicians  to  monitor  this. 

So  what  happens?  This  nice  elderly  lady  phones  her  doctor  and 
says,  *Tou  know,  I  really  need  another  week  or  2  of  home  health 
care  with  this  nice  young  physical  therapist  lady  who  came  out  and 
talked  to  me."  The  doctor  now  is  in  the  situation  where  if  he  denies 
this,  he  is  mean-spirited.  "So  what  the  heck,  it  is  not  going  to  cost 
the  patient  anything.  It  is  free.  Let's  just  authorize  it  and  get  it  off 
my  desk.  I  will  authorize  another  week  of  treatment." 

How  do  you  address  that  issue?  Do  you  think  that  part  of  the  so- 
lution should  include  imposing  some  personal  stake  in  the  treat- 
ment? 

Ms.  Berek.  I  am  not  sure  that  what  we  want  to  do  is  set  up  a 
situation  where  our  beneficiaries  are  unable  to  get  a  service  be- 
cause they  have  to  make  a  copayment  that  they  can't  afford  to 
make.  But  I  think  we  need  to  educate  our  beneficiaries  and  we 
need  to  educate  the  physicians,  so  that  they  understand  that  they 
are,  in  fact,  committing  fraud  by  sajdng  the  beneficiary  who  is  no 
longer  in  need  of  the  service  is  in  need  of  the  service,  and  under- 
stand that  it  is  our  program.  I  think  most  of  our  beneficiaries  be- 
lieve that  they  are  in  need  of  care.  I  don't  think  they  understand 
when  they  call  up  and  say,  "I  really  need  more  care.  I  really  want 
the  physical  therapist  to  come,"  when  they  are  no  longer  home- 
bound  and  they  no  longer  need  physical  therapy,  that  what  they 
are  trying  to  do  is  rip  off  the  Grovemment.  I  really  don't  think  they 
understand  that. 

So  I  think  the  first  thing  we  need  to  do  is  the  kind  of  education 
that  we  have  begun  in  Operation  Restore  Trust  in  this  very  area 
to  reach  out  to  beneficiaries  and,  to  reach  out  to  physicians. 

Mr.  Ganske.  You  don't  think  that  having  copajrments,  per  se,  is 
a  discriminatory  requirement,  do  you?  I  mean,  we  have  copayments 
throughout  the  Medicare  system. 

Ms.  Berek.  Yes. 

Mr.  Ganske.  I  mean,  we  have  a  copayment  for  physician  serv- 
ices. 

Ms.  Berek.  But  copayment,  per  se,  is  not  going  to  eliminate 
fraud. 

The  decision  on  whether  or  not  we  want  to  put  copayment  in  to 
a  category  of  service  is  a  policy  decision  in  terms  of  whether  or  not 
you  want  to  do  that. 

I  don't  believe  that  putting  a  copayment  in  will  be  a  deterrent 
to  fraud.  There  is  copayment  in  the  durable  medical  equipment  in- 
dustry. That  has  not  been  a  deterrent. 

Mr.  Ganske.  Do  you  agree  with  the  basic  human  tendency  to 
over-utilize  those  things  you  are  not  paying  for  it? 

Ms.  Berek.  No,  I  don't. 

Mr.  Ganske.  Is  that  not  a  major  fundamental  problem  with  our 
health  care  system? 

Ms.  Berek.  I  don't  philosophically  believe  that.  This  is  not  a  com- 
ment for  the  Clinton  administration  or  Dr.  Vladeck,  but  I  don't 
philosophically  believe  that  people's  basic  tendencies  are  to  overuse 
the  medical  care  system. 


120 


I  think  most  people  don't  like  interacting  with  the  medical  care 
system.  It  makes  them  think  they  are  sick,  and  they  don't  like  it. 
Mr.  Ganske.  Mr.  Chairman,  may  I  have  another  minute,  please? 
Mr.  BiLlRAKlS.  Without  objection,  you  may. 

Mr.  Ganske.  From  a  personal  experience  in  both  the  VA  system 
and  the  health  care  system,  I  can  assure  you  that  when  a  person 
does  not  have  to  pay  anything  for  a  service,  there  is  no  disincentive 
for  them  not  to  over-utilize.  And  it  disturbs  me  greatly  that  you, 
who  are  in  the  position  of  looking  at  abuse,  would  not  have  some 
understanding  or  feeling  for  the  basic  fact  that  this  is  part  of  the 
abuse  problem. 

I  have  seen  it  time  and  time  again.  It  was  at  the  point  in  the 
military  where  you  would  have  people  that  would  come  in  for  a 
prescription  for  their  toothpaste,  but  I  guess  I  have  given  my  edi- 
torial comment.  My  time  is  up.  Thank  you. 

Mr.  BiLlRAKlS.  I  thank  the  gentleman. 

Dr.  Cobum? 

Mr.  COBURN.  Thank  you  very  much. 

I  would  first  return  time  to  Mr.  Wyden  that  I  had  borrowed. 
Would  you  like  to  have  30  seconds  or  a  minute  of  my  time? 
Mr.  Wyden.  I  thank  my  friend. 

Just  to  follow  up  on  this  point  of  Dr.  Ganske,  I  have  always  felt 
that  this  question  of  utilization  was  very  important  as  well,  but  mv 
sense  has  been  that  most  seniors  are  very  independent,  very  proud, 
and  I  have  not  seen  any  evidence  that  seniors,  in  particular,  are 
over-utilizing  a  lot  of  these  services. 

Now,  the  question,  I  guess,  is:  Are  there  any  serious  academic 
analyses  that  address  the  question  that  Dr.  Ganske  is  talking 
about?  I  don't  think  there  is  any  question  that  anecdotally  we  have 
all  seen  it.  There  is  just  no  question  about  that,  but  I  don't  see  any 
great  evidence  that  there  is  a  huge  pattern  of  this. 

Do  you  have  any  academic  analyses  that  address  the  point  that 
Dr.  Ganske  is  talking  about? 

Ms.  Berek,  I  don't  know  if  we  do,  but  I  will  be  happy  to  go  back. 
I  find  in  HCFA,  there  is  probably  academic  analysis  of  almost  ev- 
erjd^hing. 


[The  response  follows:] 

The  incidence  of  over-utilization  is  difficult  to  identify.  While  HCFA  studies  have 
found  wide  variation  in  home  health  utilization  across  states,  HCFA  has  produced 
no  formal  evaluation  that  determines  whether  the  variation  is  due  to  over-utiliza- 
tion by  some  or  under-utilization  by  others.  Beneficiaries  cannot  receive  Medicare 
covered  services  unless  physicians  certify  that  they  meet  eligibility  criteria  and  need 
services.  Therefore  if  over-utilization  exists,  it  may  be  due  to  over-prescribing  and 
other  practice  patterns. 

Mr.  Wyden.  I  thank  Dr.  Cobum. 

Mr.  Coburn.  Being  a  practicing  physician  caring  for  Medicare 
patients,  I  can  tell  you  I  have  never  talked  to  a  physician  who  has 
not  seen  that. 

So  if,  in  fact,  there  are  not  physicians  who  have  not  seen  that, 
that  must  imply  that  there  is  a  significant  amount  of  over-utiliza- 
tion. 

Mr.  Wyden.  If  the  gentleman  would  yield  further  just  very  brief- 
ly  

Mr.  Coburn.  I  would  be  happy  to  yield. 
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Mr.  Wyden.  [continuing]  there  is  no  question  that  there  are 
cases.  What  I  am  interested  in  is  seeing  whether  there  is  a  massive 
number  of  examples,  thereby  raising  the  question  of  whether  or  not 
copayments  would  serve  to  deter  abuse.  Or  is  it  a  fact  that  in  a 
smaller  number  of  cases  wherein  if  you  do  put  the  copayment  on, 
then  the  low-elderly,  in  particular,  could  get  hurt  in  the  name  of 
trying  to  deal  with  the  issue. 

Mr.  Ganske.  Would  the  gentleman  yield? 

Mr.  COBURN.  I  would  be  happy  to  yield. 

Mr.  Ganske.  I  think  there  are  ways  that  you  can  devise  a 
copayment  that  take  into  account  the  poor  or  the  people  that  are 
just  above  the  poverty  level  that  haven't  qualified  for  Title  19.  You 
can  look  at  a  limit  on  a  copayment;  in  other  words,  maybe  more 
of  a  deductible  type  of  situation. 

I  didn't  have  time  to  really  get  into  it,  but  I  think  there  may  be 
a  distinction  between  acute  home  health  care  and  chronic  home 
health  care,  and  I  would  be  interested  in  maybe  somebody  pursu- 
ing this.  In  the  chronic  health  care,  you  have  somebody  who  needs 
oxygen  every  day.  That  is  an  easily  verifiable  function  that  is  abso- 
lutely necessary.  It  is  not  as  open  to  the  abuse  of  desiring  treat- 
ment. It  may  be  open  to  abuse  in  the  pricing  or  the  equipment. 

Mr.  COBURN.  Let  me  take  off  on  that  because  I  happen  to  know 
those  issues  implicitly.  HCFA  requires  arterial  blood  gasses  to  re- 
authorize the  utilization  of  oxygen,  and  you  can  have  somebodv 
who  has  been  on  oxygen  for  10  years  and  they  still  require  spend- 
ing $150  on  blood  gasses. 

So  the  example  is  we  have  an  agency  whose  rules  and  regula- 
tions are  well  intended,  but  they  have  absolutely  no  consideration 
of  the  consequences  of  their  actions,  and  therefore,  we  hear  the 
cases  of  abuse,  we  hear  the  cases  of  misuse,  and  we  hear  the  cases 
of  fraud,  not  because  they  are  not  tr3dng  to  do  a  good  job.  It  is  be- 
cause in  the  system  as  it  is  designed,  we  have  asked  them  to  do 
something  that  is  impossible,  and  that  is  to  design  this  wonderful 
great  big  system  that  is  going  to  take  care  of  all  the  human  weak- 
nesses associated  with  caring  of  people  that  are  sick. 

What  we  have  to  do  and  what  we  have  to  get  past  the  point  of, 
I  think,  and  I  would  like  to  hear  Ms.  Berek's  comment,  is  change 
the  box,  change  the  box  of  what  we  have  asked  HCFA  to  do. 

What  we  have  asked  HCFA  to  do  is  administer  medical  care  as 
we  have  written  it.  Why  don't  we  ask  HCFA,  the  administrator  of 
health  care  in  this  country,  to  tell  us  how  you  would  do  it  rather 
than  us  tell  them  how  they  will  do  it. 

I  want  to  go  to  some  specific  points  on  home  health  agencies.  Is 
there  not  a  requirement  of  HCFA  to  certify  home  agencies,  that 
they  must  certify  that  patients  meet  the  requirements  of  eligibility? 

Ms.  Berek.  Yes,  there  is  a  requirement. 

Mr.  COBURN.  Are  there  not  studies  out  there  right  now  that  show 
30  to  50  percent  of  the  people  who  are  presently  getting  home 
health  do  not  meet  those  qualifications? 

Ms.  Berek.  In  the  State  of  Florida,  we  have  found  that,  yes. 

Mr.  COBURN.  I  would  presume  that  in  the  State  of  Oklahoma  if 
you  looked,  you  would  find  that  as  well. 

If  you  extrapolate  those  numbers  on  those  people  who  are  getting 
home  health  care  today,  who  are  not  qualified,  you  are  going  to 
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come  up  with  about  $8  billion  per  year  right  now  just  on  home 
health  care  in  eligibility. 
I  will  quit  since  my  time  has  expired. 

Mr.  BiLiRAKis.  The  gentleman  is,  without  objection,  given  an  ad- 
ditional 2  minutes. 

Mr.  COBURN.  So  1  would  like  to  hear  your  comments  on  why 
HCFA  continues  to  renumerate  for  home  health  care  visits  when 
they  have  good  evidence  to  say  that  a  large  portion  of  the  people 
who  are  receiving  it  today  under  the  guidelines  as  presently  writ- 
ten are  not  qualified  for  it  and  don't  meet  the  eligibility  require- 
ments. 

It  is  not  that  I  don't  want  them  to  have  it,  but  the  fact  is  that 
is  where  we  have  gotten  with  Medicare.  We  set  a  rule,  and  then 
we  don't  enforce  it. 

Ms.  Berek.  Well,  we  are  enforcing  it.  We  are  doing  two  things. 
One,  within  the  next  few  months,  we  will  have  the  final  report 
from  our  home  health  task  force  that  will  have  recommendations 
on  changing  conditions  of  participation  and  other  changes  in  home 
health  that  we  think  will  help  get  a  handle  on  some  of  these  issues. 
The  other  is  one  of  the  things  we  have  begun  to  demonstrate 
through  Operation  Restore  Trust  that  will  maSie  a  huge  difference 
in  this  area. 

Right  now  the  responsibility  for  going  out  and  determining 
whether  or  not  that  home  health  agency  and  physician  have  falsely 
certified  that  the  beneficiaries,  in  fact,  are  home  bound  and  eligible 
for  services  rests  with  our  contractor  who  does  the  financial  man- 
agement of  the  plan. 

The  average  contractor,  the  one,  in  fact,  that  services  Oklahoma, 
had  in  its  plan  last  year  to  go  out  and  do  seven  on-site  audits  of 
home  health  agencies  to  actually  see  whether  that  was  happening. 
That  is  based  on  the  resources  we  give  them. 

The  other  hand  of  HCFA  supervises  the  quality  of  those  home 
health  agencies  through  our  health  standard  and  quality  operation 
having  contracts  with  State  survey  agencies.  Those  State  survey 
agencies  are  on  site  in  every  home  health  agency  every  year.  We 
have  cross-trained. 

Mr.  COBURN.  Let  me  just  interject.  If  you  all  would  take  some  of 
the  funds  that  you  are  presently  ensuring  quality  on  and  make 
sure  that  the  people  are  getting  it,  then  what  you  are  going  to  see 
in  the  private  sector  is  that  those  who  need  it  are  getting  the  qual- 
ity care  they  are  getting. 

In  my  hometown,  there  are  24  home  health  agencies  in  a  40,000 
population  town.  There  are  some  very  good  home  health  agencies 
there,  and  I  am  not  berating  home  health  agencies,  but  what  I  do 
know  is  that  as  the  clock  ticks,  we  are  spending  money.  Your  agen- 
cy is  paying  for  services  that  people  do  not  meet  the  requirements 
for. 

Ms.  Berek.  That  is  why  we  are  changing  the  conditions  of  par- 
ticipation. We  have  to  put  some  control  on  both  the  number  of 
agencies  and  who  gets  to  establish  a  home  health  agency,  not  just 
quality  requirements,  but  business  requirements  for  a  home  health 
agency. 

Mr.  COBURN.  When  will  we  have  that? 
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Ms.  Berek.  Since  I  don't  have  complete  control  of  that  process, 
my  guess  is  that  we  will  have  recommendations  to  you  within  4  to 
6  months. 

Mr.  COBURN.  I  want  to  follow  up  with  one  more  question,  Mr. 
Chairman,  and  then  I  will  be  finished. 

We  have  continuously  from  your  agency  been  promised  dates 
that  have  never  been  lived  with.  I  remind  you  of  the  Medicare  Se- 
lect, the  MTS.  My  question  to  you  is  that  MTS  is  supposed  to  be 
fully  on  line  in  1999,  partially  on  line  in  1997.  What  assurances  are 
there  that  we  should  believe  that  that  is  going  to  happen?  Where 
is  the  track  record  that  would  make  us  think  that  we  should  do 
that,  rather  than  we  should  just  say  forget  HCFA,  we  will  go  hire 
it  done  somewhere  else  for  a  lot  less  money? 

Ms.  Berek.  I  can  tell  you  that  the  people  who  are  currently  man- 
aging HCFA  as  well  as  the  career  civil  servants  who  are  super- 
vising that  project  are  absolutely  committed  to  making  it  come  in 
on  time,  and  they  understand  the  importance  of  it.  So  I  think  you 
have  the  commitment  of  the  agency  that  it  is  going  to  happen. 

If  the  entire  contracting  process  falls  apart  when  we  go  from  a 
design  contract  to  an  operational  contract,  if  there  is  a  problem 
that  HCFA  can't  deal  with,  there  might  be  a  problem.  But  my  im- 
pression is  that  we  foresee  no  problems  in  the  process,  and  we  will 
make  the  deadline. 

Mr.  COBURN.  All  right.  Thank  you  for  tolerating  my  questions. 

Mr.  BiLiRAKlS.  Without  objection,  an  addition  of  2  minutes  will 
be  given  to  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Just  to  come  back  to  this  question  of  utilization,  I  think  that  Dr. 
Cobum  and  Dr.  Ganske  have  raised  some  important  issues  that  we 
want  to  work  together  on,  and  this,  too,  ought  to  be  a  bipartisan 
question. 

I  do  think  that  the  record  needs  to  be  clear,  though,  that  senior 
citizens  do  not  show  up  at  the  Medicare  office  and  say,  "Good 
morning.  I  would  like  some  services."  Doctors,  in  effect,  and  provid- 
ers through  the  medical  necessity  process  have  to  document  that 
the  service  is  warranted.  So  there  already  is  a  very  important  layer 
of  protection  there,  and  I  think  Dr.  Ganske's  point  about  how  the 
doctor  is  in  a  very  difficult  position  is  a  valid  one.  I  think  that  is 
one  of  the  reason  we  need  to  do  further  work  on  this  utilization 
question. 

I  am  just  concerned  that  we  not  do  something  that  will  in  the 
view  of  all  of  us  hurt  the  low-income  older  people  as  we  try  to  look 
at  ways  in  the  years  ahead  to  deal  with  utilization. 

Mr.  Ganske.  Would  the  gentleman  yield? 

Mr.  Wyden.  Yes. 

Mr.  Ganske.  I  think  this  discussion  is  pointing  out  that  there  are 
essentially  two  approaches  to  this  fraud,  waste,  and  abuse  problem, 
and  that  is  you  either  have  to  have  significantly  more  manage- 
ment, which  is  basically  how  managed  care  has  been  able  to  control 
some  costs,  or  you  have  to  give  an  incentive  to  the  consumer  not 
to  over-utilize. 

I  really  feel  that  a  large  amount  of  the  abuse  problem  is,  as  you 
have  already  said,  a  utilization  issue.  There  are  two  approaches, 
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and  maybe  there  are  ways  to  utilize  both  aspects  to  try  to  get  a 
handle  on  the  problem. 

Mr.  Wyden.  I  suspect  there  are.  One  that  we  have  clearly  gotten 
agreement  on  through  the  course  of  the  last  5  hours  is  to  engage 
in  such  matters  as  competitive  bidding  where,  in  effect,  the  Gov- 
ernment starts  acting  like  a  smart  shopper  to  put  heat  on  people 
with  bargaining  power,  like  the  various  home  oxygen  providers  and 
the  like. 

My  concern  is  with  some  of  the  people  that  we  are  talking  about, 
some  of  the  people  that  you  and  Dr.  Cobum  have  done  good  work 
with  over  the  years — low-income  older  people  who,  as  we  all  know, 
do  not  have  the  maximum  amount  of  bargaining  power  out  there 
in  the  economy.  That  is  why  I  have  raised  these  concerns.  You  both 
have  been  very  gracious,  and  I  look  forward  to  working  with  you 
and  the  Chairman. 

Mr.  Ganske.  I  thank  the  gentleman. 

Mr.  BILIRAKIS.  Mr.  Barton  has  asked  for  an  additional  couple  of 
minutes,  and  without  objection,  we  will  grant  that  to  him. 
Mr.  Barton.  Thank  you. 

This  isn't  my  main  point,  but  before  I  get  into  it,  there  is  a  law 
of  economics,  and  it  is  a  law.  The  more  something  costs,  the  less 
you  use  of  it.  On  home  health  care,  if  there  is  no  copayment,  some 
people  are  going  to  use  more  of  it. 

We  saw  an  example  out  here  in  the  courtyard  about  30  minutes 
ago.  Given  away  were  free  hot  dogs  from  the  American  Meat  Insti- 
tute. You  can  buy  a  hot  dog  over  in  the  House  cafeteria  for  $1.95, 
but  they  are  not  just  thronged  every  day.  They  gave  them  away  for 
free,  and  you  couldn't  get  through  the  door.  If  they  had  charged 
$100,  nobody  would  have  gone. 

I  did.  I  will  admit  it.  I  had  a  free  hot  dog  and  a  Pepsi. 

Mr.  COBURN.  We  have  over-utilizers  on  the  panel. 

Mr.  Barton.  But  that  is  not  my  main  point. 

Ms.  Berek.  I  want  to  discuss  over-utilization  of  hot  dogs. 

Mr.  Barton.  I  want  to  go  back  to  this  MTS  system,  this  Medi- 
care transaction  system.  I  understand  that  when  you  are  doing  a 
global  software  change,  it  takes  time.  My  staff  has  said  that  that 
system  began  to  be  reviewed  in  1992,  and  the  initial  date  for  imple- 
mentation was  1996,  not  1995. 

Having  said  that,  there  is  a  Medicare  report  out  from  the  GAO 
called  "Medicare  Claims  Billing  Abuse,  Commercial  Software  Could 
Save  Hundreds  of  Millions  Annually."  It  is  a  GAO  report,  Number 
T-AIMD-95-133,  dated  May  5,  1995,  and  there  is  another  report, 
"Medicare  Claims,  Commercial  Technology  Could  Save  Billions 
Lost  to  Billions  Abuse."  That  GAO  report  is  AIMD-95-135,  May  5, 
1995. 

Have  you  seen  those  2  reports? 

Ms.  Berek.  I  have  seen  summaries  of  the  reports,  and  I  have 
been  privy  to  all  of  the  discussion  that  has  gone  on  between  HCFA 
and  the  GAO  to  try  to  look  at  that  software  and  see  whether  or 
not  we  can  use  it. 

I  have  also  known  about  the  software.  We,  in  fact,  are  putting 
it  in  place  on  January  1  of  this  year,  and  that  does  some  of  the 
things  that  the  commercial  software  packages  the  GAO  rec- 
ommends will  do.  We  will  meet  at  least  half  the  savings  level. 
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Right  now  HCFA  is  analyzing  those  claims  that  the  commercial 
software  package  has  rejected  to  try  to  see  whether  or  not  those  re- 
jections, when  analyzed  under  the  Medicare  rules,  will  still  be  re- 
jected. 

On  the  first  analysis  of  claims  which  was  just  a  very  small  num- 
ber, only  half  of  those  claims  that  had  been  rejected  by  the  com- 
mercial software  package,  using  their  own  program  which  does  not 
necessarily  reflect  Medicare  rules,  held  up.  We  have  now  sent  the 
bulk  of  the  claims  out  to  the  contractors. 

So  we  are  doing  that  analysis.  In  the  interim,  we  are  going  to 
put  the  system  that  we  have  already  developed  through  a  contrac- 
tor. It  was  developed  by  Administar  out  in  Indiana.  It  was  a  com- 
petitive bid.  They  won  the  contract,  and  they  have  produced  the 
software.  It  consists  of  screens  that  will  go  on  to  the  existing  HCFA 
software. 

Mr.  Barton.  Right.  Well,  that  is  the  point  why  we  are  developing 
this  global  new  system.  There  is  commercial  software  available. 
You  could  certainly  do  some  creative  programming  yourself  with 
your  programmers.  You  can  do  patches  that  set  up  some  of  these 
preliminary  screens  that  at  least  point  out  what  the  potential  prob- 
lems are. 

I  would  assume,  the  way  you  are  nodding  your  head,  you  agree. 

Ms.  Berek.  I  cannot  agree  with  you  more.  In  the  time  I  have 
been  here,  my  main  interest  has  been  our  using  the  different  kinds 
of  computer  programs  to  not  only  detect  fraud  in  the  back  end  in 
terms  of  analyzing  already-paid  claims,  but  to  get  us  front-end 
identification  prior  to  us  having  everything  in  one  system.  That  has 
been  my  highest  priority. 

As  I  said  to  other  people,  I,  too,  like  the  GAO,  have  been  looking 
for  the  silver  bullet  and  to  find  the  computer  system  we  can  use 
in  the  interim,  and  we  are  trying  them.  We  hope  through  Oper- 
ation Restore  Trust  in  the  5  States  to  try  to  demonstrate  different 
computer  systems  in  those  5  States. 

Mr.  Barton.  Will  you  or  your  staff  review  these  2  reports  and 
give  us  your  analysis  of  them  in  writing  and  policy  or  action  rec- 
ommendations that  you  intend  to  take  as  a  result  of  those  reports 
within  the  next  month? 

Ms.  Berek.  Yes.  I  will  tell  you,  my  staff  is  the  agency  of  HCFA. 
I  have  one  staff  person.  So  we  will  be  happy  to  analyze  it  for  you. 

Mr.  Barton.  If  it  takes  that  one  person  away  from  something 
that  saves  money,  just  read  the  report  and  call  me  on  the  phone. 

Ms.  Berek.  I  will  see  to  it  that  it  gets  analyzed. 

Mr.  Barton.  Finally,  this  is  my  last  question,  and  I  want  you  to 
think  about  this  because  I  want  this  in  writing,  also. 

You  normally  have  a  better  chance  to  hit  something  if  you  actu- 
ally know  what  it  is  you  are  trying  to  hit.  Every  now  and  then,  you 
may  do  something  great  just  by  serendipity,  but  normally,  if  you 
don't  set  a  goal,  you  don't  have  as  good  a  chance  to  reach  it. 

I  want  you  to  think  about  how  much  money  you  think  we  ought 
to  be  able  to  save  in  the  next  year  when  you  testify  next  year. 
Think  about  that  and  put  it  in  writing  to  Mr.  Bilirakis  and  myself, 
a  goal  that  you  think  is  r,easonable  and  how  much  money  can  be 
saved  in  Medicare  fraud,  waste  and  abuse  in  the  next  year. 
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Mr.  Barton.  If  it  is  $5  billion,  $2  billion,  a  percent,  $182,000— 
it  is  going  to  be  over  $200  billion  next  year,  maybe  5  percent  of 
that,  but  once  you  put  your  name  to  it,  the  next  hearing  we  do,  not 
this  year,  but  next  year,  we  are  going  to  hold  you  accountable  to 
it  if  you  are  still  in  your  current  position. 

Ms.  Berek.  What  I  am  going  to  do  is  tell  you  what  I  think  I  

Mr,  Barton.  I  don't  want  an  answer  today  because  I  want  you 
in  writing  to  say,  "Mr.  Chairman,  after  due  consideration  and  anal- 
ysis of  all  the  existing  great  things  we  are  doing  in  Operation  Re- 
store Trust  and  software  improvements  and  Correction  Day  and  all 
that,  we  think  that  a  reasonable  estimate  for  cost  savings  in  Medi- 
care waste,  fraud,  and  abuse  next  year,  beginning  X  to  X,  is  either 
a  certain  percentage  of  total  billings  or,  if  you  want  to  be  specific, 
a  number. 

Ms.  Berek,  If  I  put  it  in  Correction  Day  changes,  does  that  mean 
if  you  don't  pass  the  bill,  I  am  okay? 

Mr.  Barton.  That  is  right.  You  can  hold  us  accountable.  That  is 
fair.  If  you  do  the  following  things,  we  guarantee  the  following. 
That  is  fair. 

Mr.  BILIRAKIS,  Will  you  do  that? 

Ms.  Berek.  I  will  do  that. 

Mr.  BiLiRAKis.  What  is  your  timeline  on  that? 

Mr.  Barton.  I  think  that  is  a  pretty  big  question.  So  I  would  give 
her  a  month  on  that,  before  reconciliation,  though. 

Mr.  BiLiRAKls.  Can't  you  get  that  done  within  the  week?  When 
I  say  a  week,  by  the  end  of  next  week. 

Ms.  Berek.  What  I  will  be  able  to  look  at  for  you  is  the  things 
we  have  started  and  how  I  think  they  are  going,  to  reduce  billings 
by  having  started  those  things. 

I  am  not  going  to  tell  you  that  I  think  I  am  going  to  find  this 
number  of  cases  which  will  get  you  that  much  money  back.  That 
is  not  something  I  have  control  over.  The  cases  are  prosecuted  by 
the  IG  of  Justice. 

I  will  look  at  systems  changes  we  have  done  and  what  the  sav- 
ings have  been. 

Mr.  BiLlRAKls.  Mr.  Barton  may  have  intimidated  it  a  little  bit  by 
basically  sajdng  you  will  be  held  to  that  next  year.  That  is  really 
within  nis  purview.  My  personal  opinion  is  not  that.  I  think  that 
you  ought  to  take  a  look  at  it  and  basically  respond  to  us  in  writ- 
ing, if  you  can,  certainly  by  the  end  of  next  week,  what  you  think. 
Whether  we  will  hold  it  to  you  or  not  is  besides  the  point.  I  don't 
think  that  is  so  important  as  much  as  it  is  to  be  able  to  show 
progress,  a  goal. 

Mr.  Barton.  If  I  could  reclaim  the  Chairman's  time,  when  I  go 
to  my  constituents  and  they  say,  "Congressman  Barton,  how  are 
you  going  to  vote  on  the  B-2  bomber?,"  if  I  tell  them  I  am  going 
to  vote  for  it  and  I  don't,  I  know  that  I  am  violating  what  I  said. 

If  they  say,  "Are  you  going  to  vote  for  the  $16  billion  recision 
bill,"  and  I  say  no  or  yes  or  whatever  it  is,  once  I  have  made  that 
commitment,  I  try  to  meet  it.  No  one  is  any  different  than  I  am. 

If  you  tell  us  things  that  you  have  some  control  over,  you  think 
in  the  next  year,  you  can  save  X-number  of  dollars  or  a  certain  per- 
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cent,  you  are  going  to  remember  that  and  that  you  told  it  to  a  com- 
mittee of  the  United  States  Congress,  and  you  are  going  to  tell  all 
the  people  in  HCFA  and  all  the  people  of  the  GAO  and  all  the  peo- 
ple of  the  Justice  Department  that  you  have  given  your  word,  and 
you  are  going  to  come  a  lot  closer  to  following  through  than  if  you 
don't. 

So  I  think  most  people  are  honorable,  and  I  know  when  I  give 
my  word,  I  try  to  honor  it.  I  have  a  feeling  if  you  give  your  v/ord, 
you  will  try  to  honor  it. 

Ms.  Berek.  I  hope  as  your  last  witness  that  I  am  more  honorable 
than  your  first. 

Ms.  ESHOO.  You  are.  You  are. 

Mr.  Barton.  I  yield  back. 

Mr.  BILIRAKIS.  The  gentlelady  from  California,  Ms.  Eshoo,  for  an 
additional  2  minutes. 
Ms.  Eshoo.  Thank  you,  Mr,  Chairman. 

I  am  the  last  one  to  go  back  at  this  again.  I  have  just  a  few  ob- 
servations. On  the  last  note,  Ms.  Berek,  of  what  Mr.  Barton  asked, 
the  Speaker  just  said  that  he  cites  estimates  of  up  to  $44  billion 
a  year.  So  he  certainly  has  a  number  in  mind,  and  I  think  it  would 
be  interesting  when  you  come  back  with  your  analysis  that  has 
been  asked  for  if  HCFA  agrees  with  that.  Is  that  picking  a  lemon 
off  a  tree  or  is  it  lemonade  or  is  it  in  the  ballpark? 

He  already  has  a  number.  So  I  just  wanted  to  underscore  that 
because  it  is  in  the  National  Journal's  Congress  Daily. 

I  wish  they  were  listening,  Mr.  Chairman  and  Mr.  Barton.  This 
is  an  important  point  that  I  want  to  make  more  probably  to  you 
than  to  Ms.  Berek. 

When  we  talk  about  utilization,  of  course,  there  is  utilization. 
That  is  what  any  health  care  system  is  set  up  for,  to  take  care  of 
people.  It  is  one  of  these  architectural  phrases,  but  it  means  using 
the  system. 

We  know  that  there  is  abuse  in  the  system  and  there  is  over-uti- 
lization as  well,  but  I  don't  think  utilization  and  over-utilization 
should  be  considered  one  in  the  same. 

Do  you  know  what?  The  providers  are  the  ones.  There  is  more 
rip-off  from  the  private  sector  in  this  than  any  other  place. 

Does  HCFA  have  a  responsibility,  proactively  and  otherwise?  Ab- 
solutely, and  we  are  grilling  them  and  we  need  the  best  efforts, 
whether  it  is  a  Republican  or  Democratic  administration,  to  bring 
those  things  forward. 

I  know  this  system  from  the  ground  up,  and  I  wish  my  physician 
friends  were  still  here.  You  know  what?  In  this  system,  the  last  di- 
nosaur fee  for  service,  in  the  private  sector,  the  HMOs  and  the 
PPOs,  it  is  the  physicians  that  are  being  cracked  down  on  for  their 
over-utilization,  and  the  physicians  are  complaining  about  it. 

So,  when  we  talk  about  over-utilization,  we  better  cast  a  wide  net 
and  be  fair  on  all  of  this.  I  don't  want  the  folks  like  my  parents 
at  91  and  81  to  be  blamed  for  over-utilization.  They  think  their 
doctor  is  God.  When  the  doctor  says  go  for  this  year,  I  can't  find 
them  on  the  phone.  They  are  out  there  driving  around  going  and 
taking  those  tests  because  the  doctors  told  them  to. 


128 


So  let's  not  confuse  the  two,  and  I  don't  want  the  elderly  in  this 
country  to  somehow  get  caught  in  this  net  and  say,  'Well,  you  are 
to  blame  for  the  dam  thing." 

So  I  look  forward  to  what  you  are  going  to  bring  back  to  us,  and 
I  appreciate  what  you  have  done.  To  both  of  the  subcommittee 
Chairmen,  bravo  to  both  of  you  for  bringing  us  together  because 
this  has  been  mightily  instructive,  and  you  have  saved  me  from  my 
staff  in  my  office  gdl  day.  This  has  really  been  terrific.  Thank  you. 

Mr.  BiLiRAKlS.  Thank  you  for  being  here  all  this  time. 

Ms.  Berek,  just  very  quickly,  I  had  a  telephone  call  last  week  up 
here  from  a  constituent  and  neighbor,  a  person  I  know  quite  well, 
a  senior  citizen  who  was  desperate  to  find  out  when  I  was  going 
to  come  home  and  when  would  I  be  at  home,  and  my  staff  not 
knowing  this  individual,  not  that  they  knew  exactly  when  I  was 
going  to  get  home,  or  the  hours  we  are  keeping  up  here,  but  the 
point  is  I  walked  into  a  place  of  business  over  the  weekend,  and 
lo  an  behold,  there  he  was  in  the  library. 

He  said,  "Hey,  I  have  been  trying  to  reach  you."  He  was  telling 
me  about  this  experience  where  he  is  having  a  physical  leg  prob- 
lem, and  the  doctor,  I  guess,  prescribed  some  physical  therapy,  and 
he  went  to  this  one  therapist  and  he  received  services,  and  the  bill 
was  $500. 

Then,  for  whatever  reason,  he  went  to  a  different  therapist,  a  dif- 
ferent location,  a  different  therapist.  Maybe  it  was  closer  to  home. 
I  don't  really  know.  I  didn't  ask  him  that. 

He  says  that  he  swears  he  received  exactly  the  same  amount  of 
therapy,  and  it  was  $2,000.  He  asked  the  doctor  about  it  because 
he  is  one  of  those  people  who  is  going  to  inquire  and  ask,  and  he 
asked  the  therapist  about  it  or  maybe  he  asked  the  clerk  at  the 
front.  I  don't  know.  In  any  case,  why  the  difference?  They  said, 
**Well,  look.  Medicare  is  going  to  pay  it. 

Now,  is  that  possible?  I  asked  them  for  copies  of  the  billings  so 
that  I  could  compare  apples  with  apples,  but  assuming  that  what 
he  is  saying  is  true  that  it  is  exactly  the  same  thing,  is  that  pos- 
sible under  our  system? 

Ms.  Berek.  It  would  be  a  fee  schedule  issue,  and  I  don't  know 
if  it  is  exactly  same  service  in  exactly  the  same  part  of  a  country. 

Mr.  BiLiRAKis.  Yes,  it  is,  same  city. 

Ms.  Berek.  Right.  I  can't  imagine  it  being  so,  but  what  I  would 
like  to  see  is  if  you  could  get  the  documentation  to  me.  I  would 
enjoy  sharing  it  with  Florida  Blue  Cross  and  Blue  Shield,  and  I  am 
sure  they  will  be  happy  to  be  responsive  

Mr.  BiLlRAKlS.  All  right. 

Ms.  Berek.  [continuing]  since  this  hearing  took  me  away  from 
them. 

Mr.  BiLiRAKls.  You  have  got  a  Congress  which  we  can  maybe 
have  stones  thrown  at  us  for  this  or  that,  but  the  point  is  we  are 
really  serious  about  the  Medicare  issue  and  about  fraud  and  abuse 
and  that  sort  of  thing.  So  please  help  us,  use  us,  give  us  ideas,  give 
us  suggestions.  Give  us  what  can  we  change,  what  should  we 
change  in  order  to  be  able  to  make  your  job  that  much  easier,  so 
we  can  save  money  that  can  inure  to  the  benefit  of  the  bene- 
ficiaries. 
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Please  believe  that,  Judy,  and  we  are  counting  on  you.  Thanks 
so  very  much  for  being  so  patient  and  being  with  us  all  day. 
Ms.  Berek.  Thank  you. 

Mr.  BiLiRAKlS.  This  hearing  is  now  adjourned. 
[Whereupon,  at  3:18  p.m.,  the  subcommittees  adjourned  subject 
to  the  call  of  the  Chair.] 
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Washington.  D  C  20201 

2  5  1995 


The  Honorable  Joe  Barton 

Chairman,   Subcommittee  on  Oversight 

Investigations 
Committee  on  Commerce 
House  of  Representatives 
Washington,   D.C.  20515 

Dear  Mr.  Chairman: 

I  am  writing  as  a  follow-up  to  the  July  19,    1995,  joint 
hearing  of  the  subcommittees  on  Health  and  the  Environment 
and  Oversight  and  Investigations,   before  which  I  testified. 
At  your  request,    I  wish  to  highlight  here  those  legislative 
actions  which  can  be  taken  immediately  to  improve  program 
efficiencies,   reduce  fraud,  waste  and  abuse,   and  achieve 
substantial  savings  in  the  Medicare  and  Medicaid  programs. 

I  have  separated  this  letter  into  three  sections.     The  first 
deals  with  proposals  to  give  the  Health  Care  Financing 
Administration  (HCFA)   broader  authority  and  more  flexibility 
to  manage  the  Medicare  and  Medicaid  programs .     The  second 
describes  more  specific  programmatic  changes  to  eliminate 
waste  and  to  improve  operational  efficiencies.     The  third 
shows  how  to  increase  resources  for  fighting  fraud  and  abuse 
without  increasing  the  Federal  deficit. 


IMPROVING  MANAGEMENT  FLEXIBILITY 

We  believe  that  prog:».-am  managers  must  have  the  tools  to 
manage  their  program  and  adjust  to  changing  conditions.  The 
Medicare  program  is  far  too  limited  in  how  it  can  act  and 
how  quickly  it  can  adjust  prices  it  pays  for  items  and 
services,   change  coverage  policy,  or  decide  with  whom  to  do 
business.     Private  sector  third  party  payers  do  not  operate 
under  similar  constraints.     They  are  not  bound  by  the 
prescriptive  nature  of  the  Medicare  statute  or  the 
Administrative  Procedures  Act.     While  some  of  these 
requirements  may  serve  useful  purposes,    they  may  also 
prevent  program  managers  from  taking  appropriate  action  to 
improve  program  operations  and  save  taxpayer  dollars.  Here 
are  some  proposals  to  give  HCFA  the  authority  it  needs  to 
effectively  fulfill  its  commitment  to  protect  taxpayer 
dollars  while  ensuring  quality  care  to  which  our  citizens 
are  entitled. 

Broaden  and  Streamline  the  Secretary's  Authority  to  Reduce 
Inherently  Unreasonable  Payment  Levels 

In  general,   the  Medicare  statute  specifies  reimbursement 
methodologies  for  services  provided  to  Medicare 
beneficiaries.     Outside  of  the  area  of  inpatient  hospital 
services,   most  reimbursement  levels  are  set  on  the  basis  of 
fee  schedules   (e.g.,   durable  medical  equipment   (DME) , 
laboratory  services,  physician  services) ,   reasonable  charges 
(e.g.,   ambulance  services),  or  on  a  cost  basis  (e.g., 
skilled  nursing  facilities   (SNFs) ,  outpatient  hospital 
services).     HCFA' s  ability  to  make  timely  adjustments  to 
payment  levels  is  extremely  limited. 
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If  market  conditions  result  in  lower  prices,   the  Medicare 
program  cannot  take  immediate  advantage  of  them.  This 
happens  when  changes  in  technology  allow  an  item  to  be 
manufactured  at  a  lower  cost  or  when  more  suppliers  enter  a 
market,   resulting  in  more  competition  and  lower  prices. 
When,   as  a  result  of  such  conditions,   HCFA  realizes  it  is 
paying  far  too  much  for  services  or  supplies,    it  cannot 
simply  pay  the  lower  amount  that  you  or  I  would  pay. 
Instead,    it  has  to  go  through  a  rule  making  process  to 
adjust  reimbursement  levels.     The  process  is  resource 
intensive  and  time  consuming.     It  can  take  from  2  to  4 
years . 

A  premier  example  of  this  absurd  situation  is  home  blood 
glucose  monitors.     In  December  1992  we  reported  that 
Medicare  fee  schedules  for  these  common  devices  ranged  from 
$144  to  $211  when  they  could  be  purchased  for  $50  at  a  drug 
or  grocery  store.     HCFA  needed  a  full  year  to  conduct  formal 
studies  and  prepare  a  formal  proposed  rule,   as  required  by 
the  Medicare  statue.     It  issued  the  proposed  rule  in  January 
1994.     After  receiving  and  analyzing  public  comments,  HCFA 
issued  a  final  rule  in  January  1995,   establishing  a  flat 
payment  amount  of  $58.71.     The  whole  process  took  more  than 
2  years,   during  which  the  Medicare  program  lost  $10  million. 
Today,   only  6  months  later,    I  am  aware  of  at  least  one 
colleague  who  has  purchased  a  monitor  for  only  $35.  Under 
current  procedural  requirements,    it  would  probably  take 
another  2  years  for  HCFA  to  be  able  to  reduce  its  payment 
level  again. 

HCFA  ought  to  be  able  to  do  what  you  and  I  can  do.     It  ought 
to  be  able  to  pay  the  current  market  rate.     It  should  not 
have  to  spend  valuable  resources  conducting  studies  and 
issuing  formal  rules  just  to  adjust  its  payments  to  the 
going  rate.     You  and  I  do  not  do  that.     HCFA  should  not  have 
to  either. 

There  are  several  ways  to  fix  this  problem.     One  is  to 
eliminate  the  requirement  in  the  Social  Security  Act  for 
extensive  studies  and  formal  rule  making.     Instead,  allow 
the  Secretary  to  set  maximum  prices  based  on  simple  market 
surveys.     If,   however,   there  is  a  strong  desire  to  maintain 
opportunities  for  public  input  through  the  formal  rule 
making  process,   then  an  interim  adjustment  in  fees  should  be 
allowed  while  the  studies  and  rule  making  take  place. 

Allow  Greater  Flexibility  in  Modifying  Coverage  Decisions 

HCFA  does  not  have  the  authority  to  quickly  and 
administratively  alter  coverage  policy  when  its  past 
policies  and  definitions  prove  open  to  abuse  or  when  it  is 
determined  that  an  item  or  service  is  not  medically 
effective.     When  HCFA  makes  a  decision  to  cover  a  procedure 
or  item  nationally   (as  opposed  to  a  specific  contractor 
making  a  decision  to  cover  an  item  locally) ,   HCFA  has  to  go 
through  the  rule  making  process  to  withdraw  that  coverage. 

Seat  lift  chairs  provide  a  compelling  example.  We 
discovered  that  Medicare  paymenta  for  seat  lift  chairs 
increased  from  $33  million  to  $63  million  in  the  1  year 
period  between  1984  and  1985.     This  device  was  purportedly 
used  to  assist  elderly  and  disabled  patients  to  stand  and  be 
seated.     When  we  looked  into  this,   we  felt  that  this  piece 
of  equipment  was  not  really  medically  necessary.      It  was,  in 
effect,    a  comfortable  lounge  chair  being  aggressively 
marketed  at  Medicare's  expense.     Most  beneficiaries  who 
received  them  did  not  need  them  for  their  stated  purpose. 
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We  found  a  simple,   inexpensive  seat  lift  mechanism  that 
would  work  just  as  well. 

When  we  called  this  to  HCFA' s  attention,   HCFA  began  the 
arduous,   time  consuming  regulatory  process  needed  to 
determine  whether  to  withdraw  coverage  of  this  item. 
Meanwhile,   by  1988,  Medicare  reimbursements  had  risen  to 
$122  million.     Fortunately,   the  Congress  stepped  in  with 
legislation  in  1989  to  limit  coverage  to  the  seat  lift 
mechanism  only.     Medicare  pavments  dropped  to  $14  million  in 
1991. 

If  Congress  had  not  intervened.   Medicare  payments  would  have 
continued  above  $100  million  for  at  least  one  additional 
year,   and  maybe  more. 

Congress  should  not  have  to  make  routine  coverage  decisions 
for  the  Medicare  program.     And  HCFA  should  not  be  prevented 
from  doing  so  either- -especially  in  the  face  of  an  obvious 
scheme  to  abuse  the  program. 

We  recognize  the  need  for  due  process  and  public  input  on 
important  coverage  decisions.     However,   HCFA  ought  to  be 
able  to  take  interim  action  to  withdraw  or  modify  coverage 
while  the  rule  making  process  is  carried  out. 

Authorize  Competitive  Bidding 

HCFA  does  not  have  statutory  authority  which  would  allow  it 
to  take  advantage  of  its  market  position  to  obtain 
discounts.     Competitive  bidding  in  the  Medicare  program 
would  give  HCFA  greater  flexibility  to  achieve  cost  savings. 
Competitive  bidding  would  allow  HCFA  to  contract  with 
specific  providers  to  deliver  a  fixed  number  of  items  and 
services  to  Medicare  beneficiaries  in  specific  geographic 
locations  at  a  fixed  price.     However,   Medicare  cannot  enter 
into  exclusive  contracts  to  provide  equipment  and  services 
to  beneficiaries.     Thus,   it  cannot  use  its  marketplace 
leverage  to  obtain  volume  discounts. 

Most  people  I  talk  to  simply  cannot  understand  why  Medicare 
is  not  allowed  to  do  what  any  other  business  can  do- -take 
advantage  of  its  market  position  to  reduce  expenses.  The 
Department  of  Veterans  Affairs  can  do  this  for  its  health 
care  system;  States  can  do  it  for  Medicaid;  commercial 
health  maintenance  organizations  can  do  it;  every  hospital 
in  the  country  can  do  it.     But  Medicare,   which  out  spends 
them  all,  cannot. 

Competitive  bidding  is  not  appropriate  for  everything. 
However,    it  could  be  effective  in  a  number  of  areas, 
including  laboratory  services   (estimated  5  year  savings  of 
$1.4  billion)   and  oxygen   (estimated  5  year  savings  of  $4.2 
billion) .     Even  something  as  routine  as  hospital  beds  could 
benefit  from  this  approach. 

Require  Nonprofessional  Services  to  be  Bundled  in  Medicare 
and  Medicaid  Nursing  Home  Rates. 

When  our  parents,  other  relatives  or  friends  are  placed  in  a 
nursing  home,  we  expect  that  the  daily  rate  that  is  paid  for 
them  covers  normal  and  customary  expenses.     We  would  be 
surprised,   for  example,   to  be  billed  for  nutrition  services, 
incontinence  supplies,  or  routine  wound  care.     After  all, 
most  people  are  reluctant  to  go  to  or  have  their  relatives 
sent  to  a  nursing  home.     Usually,   these  individuals  need 
routine  care  of  a  kind  that  cannot  be  easily  provided  at 
home  by  the  family. 
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Yet,   Medicare  and  Medicaid  are  sometimes  billed  for  these 
and  similar  items,   above  and  beyond  the  daily  rate.  We 
found  that  in  1992  Medicare  paid  -ore  than  $100  million  for 
nonprofessional  services  provided  to  residents  of  Medicare 
skilled  nursing  facilities.     This  included  $57  million  for 
enteral  nutrition  services,   $6  million  for  surgical 
dressings,   and  $10  million  for  incontinence  supplies.  We 
are  now  looking  at  Medicaid  nursing  facilities  and  are 
finding  similar  billings  to  Medicare  for  aged  and  disabled 
Medicare  beneficiaries  who  are  staying  there. 

This  just  doesn't  make  sense.     These  individuals  were  placed 
in  nursing  homes  precisely  because  they  needed  these  kinds 
of  services.     Paying  for  them  outside  the  per  diem  rate 
clouds  responsibility  for  patient  care,   removes  incentives 
for  reasonable  utilization  and  cost  control,   and  makes  it 
more  difficult  to  compare  costs  and  to  set  reasonable  limits 
on  per  diem  rates.     SNFS  have  little  incentive  to  act  as 
prudent  purchasers  under  such  circumstances  and  therefore  do 
not  take  advantage  of  negotiated  rates.     SNFS  can  also  avoid 
Medicare  cost  limits  by  shifting  these  expenses  to  other 
providers  who  bill  the  Medicare  program  independently.  This 
practice  also  results  in  copayments  being  made  by  the 
residents  or  their  families  for  these  services. 

HCFA  should  be  allowed  to  deny  ps^yment  for  such  services 
separately  from  the  per  diem  rate  in  both  the  Medicare  and 
Medicaid  programs.      (These  nonprofessional  services  should 
be  "bundled"  into  the  per  diem  rates.) 

We  cannot  estimate  the  savings  to  the  Medicare  and  Medicaid 
programs  from  this  proposal.     Some  might  argue  that  this 
proposal  could  cost  Medicare  money  because  it  would 
eliminate  beneficiary  copayments  which  make  up  at  least  a 
portion  of  these  expenses.     But  we  believe  that  the 
incentives  for  controlling  costs,   the  ability  of  nursing 
homes  to  negotiate  favorable  rates  from  providers,  and 
HCFA's  improved  ability  to  set  per  diem  rates  will  far 
outweigh  the  20  percent  coinsurance  and  result  in  millions 
of  dollars  of  savings  for  both  Medicare  and  Medicaid. 


PROMOTING  EFFICIENCY  IN  THE  DELIVERY  OF  SERVICES 

We  maintain  a  listing  of  all  our  unimplemented  monetary 
recommendations  and  publish  this  listing  annually  in  the 
Office  of  Inspector  General  Cost-Saver  Handbook,   also  known 
as  the  Red  Book.     These  legislative,    regulatory,  and 
administrative  options  could  be  considered  by  policy  makers 
to  attain  greater  program  efficiency  and  to  enhance  the 
financial  viability  of  the  trust  funds.     The  following  are 
some  of  the  recommendations  we  believe  are  most  deserving  of 
immediate  congressional  attention.     The  page  numbers 
reference  specific  pages  in  our  Red  Book. 

Reduce  Payment  for  Oxygen  Services 

Our  work  and  work  done  by  ethers  suggests  that  Medicare  pays 
too  much  for  oxygen  concentrators.     Based  on  currently 
available  information,   more  appropriate  pricing  could  result 
in  substantial  savings.     In  fact,  we  estimate  that  if 
Medicare  were  able  to  attain  oxygen  concentrators  for  the 
same  price  as  paid  by  the  Department  of  Veterans  Affairs, 
annual  savings  of  $567  million  would  result    (or  $4.2  billion 
over  5  years) .     The  exact  savings  will  depend  on  what 
services  Medicare  wants  delivered  to  patients  receiving 
oxygen  therapy.     We  have  also  reported  on  the  significant 
variations  and  shortcomings  in  the  equipment  and  patient 
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monitoring  services  that  are  provided  to  Medicare 
beneficiaries,  which  could  affect  the  efficacy  of  the  oxygen 
therapy . 

HCFA  is  in  the  process  of  developing  a  notice  of  proposed 
rule  making  which  would  address  the  pricing  issue. 
Meanwhile,   Medicare  is  losing  hundreds  of  millions  of 
dollars  a  year.     Congress  could  stop  this  now.     We  suggest 
an  immediate  congressionally  mandated  reduction  of  25 
percent  to  50  percent  in  Medicare  payment  rates  for  oxygen 
services.     Meanwhile,   the  Congress  could  develop  a  better 
mechanism  to  control  costs  here.     This  is  one  place  where 
competitive  bidding  authority  would  be  useful.     That's  how 
the  Department  of  Veterans  Affairs  achieved  its  lower  rate. 
Another  approach  would  be  the  expanded  and  flexible  fee 
setting  process  which  we  discussed  earlier  in  this  letter. 
(See  p.  3) 

Expand  the  Diagnosis  Related  Group  Payment  Window 

Separate  payments  for  nonphysician  outpatient  services  (such 
as  laboratory  tests)    are  not  allowable  within  72  hours  of 
the  day  of  an  inpatient  admission,   as  those  costs  are 
considered  part  of  hospital's  payment  for  inpatient 
services.     For  the  period  November  1990  through  December 
1991,    $83.5  million  in  admission  related  nonphysician 
outpatient  services  were  rendered  4  to  7  days  immediately 
before  an  inpatient  admission,   just  beyond  the  current 
"window."     To  us,   this  looks  like  "gaming"  the  system. 
Hospitals  can  get  reimbursed  for  these  expenses  under  Part  B 
of  Medicare,   and  then  get  the  full  hospital  payment  after 
the  patient  enters  for  inpatient  care. 

This  problem  can  be  easily  fixed  with  legislation  to  expand 
the  window  in  order  to  encompass  more  admission  related 
services,   thus  saving  $417  million  over  5  years.  (See 
p.  26) 

Modify  the  Payment  Method  for  Ambulance  Transportation  for 
End  Stage  Renal  Disease  Beneficiaries 

Many  payments  for  ambulance  transports  taking  end  stage 
renal  disease    (ESRD)   beneficiaries  to  and  from  dialysis 
violate  Medicare  guidelines  and  should  never  have  been  made. 
We  estimate  that  $66  million  could  be  saved  annually  by 
preventing  payments  for  such  services    (and  $509  million  over 
5  years) .     Even  covered  services  could  be  paid  for  more 
effectively.     The  payment  system  does  not  take  into  account 
the  routine,   predictable  nature  of  scheduled  ambulance 
transports,   and  does  not  take  advantage  of  the  lower  costs 
associated  with  high  volume  scheduled  service. 

We  recommend  that  the  Congress  authorize  competitive 
bidding,   preferred  provider  agreements,    lower  fees  for 
scheduled,   routine  service,  or  rebates  for  routine  service 
for  transporting  ESRD  patients  to  dialysis.  Another 
approach  would  be  to  provide  an  add-on  to  the  composite  rate 
Medicare  pays  dialysis  facilities  and  allow  them  to 
negotiate  agreements  with  ambulance  companies.     This  alone 
would  result  in  savings  of  $15  million  in  the  first  year  and 
$114  million  over  5  years.      (See  p.  36) 

Medicaid  Payments  to  Institutions  for  Mentally  Retarded 
People 

The  OIG  has  found  that  Medicaid  reimbursement  rates  for 
large  intermediate  care  facilities  for  the  mentally  retarded 
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(ICF/MR)   are  more  than  five  times  greater  in  some  States  " 
than  in  others   (ranging  from  $27,000  to  $158,000  annually 
per  resident) .       Differences  in  payment  levels  have  little 
to  do  with  quality  of  care.     The  major  fact  accounting  for 
them  was  the  existence  of  State  cost  control  and  financial 
management  systems   (such  as  caps  on  payment  levels) . 

We  outlined  a  number  of  different  options  for  controlling 
excessive  spending  for  these  services  and  estimated  that 
Federal  and  State  savings  in  excess  of  $680  million  could  be 
attained  annually  (and  $3.4  billion  over  5  years) .     Any  of 
the  following  approaches  would  work,   but  would  require 
congressional  action:     mandatory  State  cost  controls, 
Federal  per  capita  limits,   flat  per  capita  payments,  case- 
mix  reimbursements,   or  a  national  ceiling  for  ICF/MR 
reimbursement.      (Our  savings  estimate  is  based  on  capping 
payments  at  the  national  average.) 

A  more  comprehensive  approach  would  be  to  restructure 
reimbursement  for  both  ICF/MR  and  home  and  community-based 
waiver  services  for  developmentally  disabled  people  via 
global  budgeting,  block  grants,   or  financial  incentive 
programs.     We  recommend  that  Congress  authorize  one  or  more 
of  the  more  straightforward  reimbursement  controls  in  the 
first  group  while  considering  fundamental  reforms.  (See 
p.  49) 

Change  the  Graduate  Medical  Education    (GME)  Payment 
Methodology 

Our  audits  have  found  that  Medicare  pays  more  than  its  fair 
share  of  GME  costs.     The  new  payment  system  allows  hospital 
cost  centers  with  little  or  no  connection  to  Medicare  to  be 
given  increased  importance  in  the  calculation  of  GME 
reimbursement.     Second,   the  Medicare  patient  load 
percentage,   used  to  compute  Medicare's  share  of  these  costs, 
does  not  accurately  represent  Medicare's  share  of  the  cost 
of  services  provided  to  Medicare  patients  because  it  is 
based  on  inpatient  loads  only  and  is  higher  than  Medicare's 
overall  share  of  GME  costs  when  ancillary  and  outpatient 
data  are  considered.     Both  of  these  factors  should  be 
corrected.     Doing  so  will  reduce  Medicare's  share  of  GME 
costs  by  an  estimated  $157  million  a  year,   or  $785  million 
over  5  years.      (See  p.  20) 

Reduce  the  Indirect  Medical  Education   (IME)  Factor 

Work  by  the  OIG  and  others  has  documented  that  teaching 
hospitals  have  consistently  had  the  highest  profit  margins 
under  Medicare.     Although  Congress  has  previously  reduced 
the  rates  which  give  these  hospitals  add-ons  for  their 
teaching  costs,   the  IME  factor  is  greater  than  is 
appropriate.     The  adjustment  factor  was  doubled  by 
congressional  action  several  years  ago.     It  has  since  been 
reduced  by  the  Congress  to  7 . 7  percent  for  each  0.1  percent 
resident  physician  per  hospital  bed  as  compared  to  hospitals 
without  teaching  programs.     If  the  original  factor  of  5.79 
percent  were  used,   then  Medicare  would  save  $4.9  billion  in 
5  years.     Reducing  the  IME  adjustment  factor  to  3  percent  as 
proposed  in  the  President's  FY  1995  budget  could  save  $18 
billion  over  5  years.      (See  p.  22) 

Reduce  Hospital  Capital  Costs 

We  have  determined  that  historical  costs  used  in  setting 
hospital  payment  rates  were  inflated  because  of  excess 
hospital  capacity  and  the  inclusion  of  inappropriate 
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elements  such  as  depreciation  for  federally  funded  assets. 
We  recommended  that  HCFA  reduce  the  prospective  capital 
rates.     HCFA  recently  invited  public  comment  on  such  a 
reduction.     If  implemented,   savings  of  over  $10  billion  in 
the  next  5  years  could  accrue. 

The  Congress  could  act  now  to  address  these  excessive 
payments.     Legislation  to  reduce  payments  was  enacted 
several  years  ago.     But  more  savings  are  possible.     One  way 
to  do  this  would  be  to  legislate  the  change  that  HCFA  is 
proposing  through  the  public  rule  making  process.  Another 
way  would  be  to  make  an  immediate  additional  downward 
adjustment  to  be  in  effect  until  the  rule  making  process 
runs  its  course.    (See  p.  21) 

Modify  Medicare  Bad  Debts  Policy 

Under  Medicare's  prospective  payment  system,   hospitals  are 
reimbursed  for  inpatient  services  rendered  to  Medicare 
beneficiaries  by  a  fixed  payment  amount  based  on  a  diagnosis 
related  group   (DRG) .     However,   bad  debts  related  to  unpaid 
deductibles  and  coinsurance  are  reimbursed  separately  by 
Medicare  as  a  pass-through  (i.e.,   reimbursed  outside  of  DRG) 
item  under  reasonable  cost  principles.     Our  review  showed 
that  hospital  bad  debt  collection  efforts  have  often  been 
less  than  adequate  since  there  is  little  incentive  for  a 
hospital  to  collect  the  unpaid  deductible  and  coinsurance 
amounts  when  Medicare  pays  these  amounts.     We  recommended 
four  options  to  change  the  bad  debt  policy  that  could  result 
in  as  much  as  $487  million  in  savings  annually. 

We  believe  the  best  approach  would  be  to  eliminate 
Medicare's  payment  of  these  bad  debts.     This  could  result  in 
as  much  as  $487  million  in  savings  annually,   or  $2.4  billion 
over  5  years.     Another  approach  would  be  to  include  folding 
bad  debts  into  the  hospital  prospective  payment  system. 
Savings  are  harder  to  predict  under  this  scenario,   but  would 
still  be  substantial.      (See  p.  24) 


RESOURCES  FOR  COMBATTING  FRAUD 

In  addressing  the  broad  question  of  fraud  and  abuse  in  our 
health  care  programs,    I  would  point  out  that  the  rising 
Medicare  and  Medicaid  expenditures  create  a  more  attractive 
target  for  the  unscrupulous  and  that  there  is  also  an 
increased  sophistication  and  complexity  in  the  fraud  schemes 
being  perpetrated. 

First,   when  Willie  Sutton  was  asked  why  he  robbed  banks,  he 
responded  "Because  that's  where  the  money  is."  Today's 
criminals  may  be  more  sophisticated,   but  in  one  way  they 
remain  true  to  their  forebearers.     They  go  where  the  money 
is.     In  1980,   Medicare  program  costs  were  $34  billion.  In 
1990,   that  amount  had  increased  to  $107  billion;  and 
estimated  1995  costs  are  $177  billion.     With  that  much  money 
at  stake,   the  lure  of  a  fast  buck  is  irresistible  to 
criminals  and  con  artists. 

Second,   we  see  a  trend  towards  increased  complexity  and 
sophistication  in  the  various  schemes  used  to  defraud  the 
Medicare  and  Medicaid  programs.     When  we  first  started 
investigating  health  care  fraud  almost  20  years  ago,   we  were 
primarily  seeing  instances  of  individual  providers  filing 
false  claims  for  relatively  low  dollar  amounts.     Today  we 
see  increasingly  complex  schemes  involving  large  groups  of 
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people  and  large  dollar  amouncs .     The  environment  of  today's 
health  care  fraud  involves  complicated  reimbursement  issues, 
medical  questions,    financial  arrangem.ent s ,   and  sophisticated 
computer  equipmient .     About  a  year  ago,    a  major  health  care 
firm  that  owned  over  60  psychiatric  hospitals  agreed  to  pay 
the  Federal  Government  a  record  $379  million  settlement. 
Just  a  month  ago,   Caremark  Inc.,   a  nationwide  health  care 
firm,   agreed  to  pay  the  Federal  Government  $161  million 
dollars  in  settlement  for  abusive  promotion  of  growth 
hormones  and  for  kickbacks  to  physicians  for  nutritional 
services . 

Because  of  this  new  environment,  I  believe  that  the  question 
of  resources  devoted  to  fighting  fraud  and  abuse  needs  to  be 
addressed . 

Resources  to  Address  Fraud  and  Abuse 

The  lack  of  resources  to  identify  waste  and  combat  fraud  and 
abuse  is  a  major  problem  because  it  allows  harmful  practices 
to  continue  and  defrauders  and  abusers  to  escape  detection. 
The  limited  resources  available  are  inadequate  to  address 
sophisticated  and  complex  schemes  to  defraud  and  abuse 
health  care  programs.     Despite  the  widespread 
acknowledgement  of  the  problems  associated  with  health  care 
fraud,   the  OIG's  resources  have  declined  in  the  past  several 
years,   from  1,411  employees  in  1991  to  just  over  900  today 
(after  259  positions  were  transferred  to  create  the  Office 
of  Inspector  General  at  the  newly  independent  Social 
Security  Administration).     As  a  result,   we  have  had  to  close 
17  OIG  investigative  offices;  and  we  now  lack  a  presence  in 
24  States.     Budget  constraints  have  produced  the  illogical 
result  that  spending  on  fraud  prevention  and  detection  -- 
activities  that  pay  for  themselves  many  times  over  --  has 
actually  been  curtailed. 

Last  year,   the  OIG  generated  savings,    fines,  restitutions, 
penalties,   and  receivables  of  over  $8  billion.  This 
represents  $80  in  savings  for  each  Federal  dollar  invested 
in  our  office,   or  $6.4  million  in  savings  per  OIG  employee. 
More  specifically,   over  the  last  4  years,   every  dollar 
devoted  to  investigation  and  prosecution  of  health  care 
fraud  and  abuse  has  yielded  an  average  return  of  nearly  $7 
to  the  Federal  Treasury,   Medicare  trust  funds,   and  State 
Medicaid  programs.     This  return  was  $14  in  1994 

Because  of  the  difficulty  in  obtaining  adequate  resources  to 
address  health  care  fraud  and  abuse,   we  support  a  mechanism 
to  increase  funding  without  increasing  the  deficit  or 
further  burdening  taxpayers.     Under  this  concept,  certain 
recoveries  generated  by  our  health  care  anti-fraud 
activities  would  be  deposited  into  a  reinvestment  fund  with 
dollars  available  to  fund  additional  enforcement  activities. 
Thus,    the  individuals  who  actually  perpetrate  fraud  against, 
or  otherwise  abuse  our  nation's  health  care  system,  would 
foot  the  bill  for  increased  policing  of  those  programs.  Of 
course,   restitution  to  the  Medicare  trust  funds  and  the 
affected  Medicaid  programs  would  be  made  before  any  monies 
could  be  deposited  into  the  account .     And  because  these 
funds  would  yield  substantial  savings  to  the  Medicare  and 
Medicaid  programs,    the  Federal  deficit  would  be  decreased 
rather  than  increased  by  this  mechanism. 
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There  are  several  bills  currently  under  review  in  the 
Congress  that  would  establish  this  process.     We  urge  prompt 
enactment . 


CONCLUSION 

Wasteful  and  abusive  practices  squander  vital  resources 
earmarked  for  the  Nation's  aged,   infirm,   and  disadvantaged, 
waste  the  taxpayer's  hard-earned  dollars  and  erode  the 
public's  respect  for  its  Government.     In  a  time  of  fiscal 
constraint,   the  GIG  is  committed  to  ensuring  that  the 
Department's  services  are  provided  as  intended,   at  the 
lowest  reasonable  cost. 

In  this  letter,    I  have  concentrated  on  cases  where  immediate 
and  straightforward  action  by  the  Congress  could  go  a  long 
way  to  saving  billions  of  wasted  Medicare  and  Medicaid 
dollars  and  to  preventing  abuses  which  are  well  known  and 
abhorred  by  almost  everyone  involved  in  these  programs. 
Additional  savings  involving  structural  changes,   such  as 
those  in  the  Medicare  home  health  program,   could  yield  even 
more  efficiencies.     I  would  be  happy  to  provide  you 
information  on  such  broader  reforms  if  you  so  desire. 

In  the  meantime,    I  hope  that  this  information  about  "quick 
fixes"   is  useful.     We  would  be  happy  to  discuss  these  items 
or  provide  additional  information  to  you  and  your  staff 
should  you  need  assistance  in  preparing  legislation.  Please 
do  not  hesitate  to  contact  me  or  your  staff  may  contact 
Dennis  Ducruette  at    (202)    205-9117  or  Michael  Mangano  at 
(202)  619-3146. 


Sincerely, 
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United  States 

General  Accounting  Office 

Washington,  D.C.  20548 


Health,  Ekiucation  and  Hnman  Services  Division 
B-265657 


August  11,  1995 

The  Honorable  Joe  Barton 

Chairman,   Subcommittee  on  >. 

Oversight  and  Investigations 
Committee  on  Commerce 
House  of  Representatives 

Dear  Mr.  Chairmain: 

Medicare  costs  are  expected  to  continue  to  climb  by  about 
10  percent  annually  over  the  next  several  years.     To  begin 
to  address  this  issue,   the  Congress  is  discussing  the 
potential  for  conpetitive  bidding--as  a  means  of  setting 
prices  of  medical  services  and  supplies--to  achieve 
substantial  Medicare  savings.     This  correspondence  responds 
to  your  request  that  we  provide  you  with  information  on 
instances  in  which  competitive  bidding  has  achieved  savings 
in  various  progremis ,    the  factors  that  would  determine  the 
magnitude  of  savings,   and  the  amount  that  Medicare  spends 
on  the  types  of  services  that  are  likely  candidates  for 
competitive  bidding. 

COMPETITIVE  BIDDING  HAS  BEEN 
SUCCESSFITL  IN  LOWERING  COSTS 

While  corrpetitive  bidding  may  not  be  feasible  in  all  cases 
and  the  savings  it  generates  may  vary,   it  can  sometimes  be 
an  effective  tool  in  controlling  costs.     The  following 
three  examples  illustrate  this  point. 

--  The  Department  of  Veterans  Affairs   (VA)   establishes  its 
price  for  oxygen  supplies  through  competitive  bidding. 
Recently,   the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  (HHS)   reported  that  if 
Medicare  were  to  adopt  competitive  bidding  for  oxygen 
(similar  to  the  process  used  by  VA) ,    it  could  save  $4.2 
billion  over  5  years . ^ 

--  The  state  of  Arizona  has  been  successful  in  using 
competitive  bidding  to  set  capitation  rates  paid  to 
health  plans  serving  Medicaid  beneficiaries.     In  the 
most  recent  bidding  cycle,   competition  among  managed 
care  organizations  resulted  in  capitation  rates  falling 
by  11  percent  compared  with  the  previous  year. 


^Letter  to  Congressman  Joe  Barton  from  June  Gibbs  Brown, 
Inspector  General,   HHS   (July  25,    1995),   p.  4. 
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--   In  199-0,  we  reported  that  state  supplemental  food 
programs  that  used  a  competitive  bidding  process  to 
purchase  infant  formula  paid,   on  average,   about  2  3 
percent  less  than  states  that  did  not  use  a  competitive 
procedure . ^ 

In  addition,   other  information  suggests  that  savings  would 
be  possible  in  some  cases  if  Medicare  were  to  pay  market 
rates  rather  than  its  current  reimbursement  rates.  For 
example,   a  substantial  difference  exists  between  Medicare's 
reimbursement  rate  and  market  prices  for  blood  glucose 
monitors.     The  HHS  Inspector  General  estimated  that 
Medicare  lost  $10  million  during  a  2-year  period  by 
overpaying  for  these  monitors. 

Although  no  comprehensive  estimates  are  available  of  budget 
savings  from  competitive  bidding  throughout  Medicare,  more 
limited  estimates  have  been  done.     For  example,    in  a  recent 
congressional  hearing  a  Congressional  Budget  Office  (CBO) 
official  stated  that  CBO  had  prepared  estimates  of  Medicare 
savings  from  "requiring  competitive  bidding  for  certain 
durable  medical  equipment  and  diagnostic  tests. 

SAVINGS  FROM  COMPETITIVE  BIDDING 
DETERMINED  BY  THREE  FACTORS 

The  impact  of  competitive  bidding  on  costs,    in  our  view, 
depends  upon  three  factors:     the  structure  of  the  market, 
the  process  used  to  award  bids,   and  the  cost  of 
administering  the  bidding  process. 

gtrVCtvy?  Qf  th?  Market; 

Market  structure  affects  the  potential  savings  from 
corrpetitive  bidding  in  two  ways. 

First,   the  markup  on  the  service  or  supply- -and  hence  the 
"room"   for  price  reduction--is  determined  by  the  market 
structure.     In  markets  that  are  already  highly  competitive, 
markups  may  be  small  and  the  gains  from  competitive  bidding 
limited.     Nonetheless,   even  in  these  markets  corrpetitive 
bidding  may  lower  costs  if  the  current  Medicare 
reimbursement  rate  is  above  the  market  rate. 

Second,    the  market  structure  determines  the  competitive 
pressures  that  firms  would  face  under  a  competitive  bidding 
process.     Relevant  factors  include  such  things  as  the 
nximber  of  current  suppliers;  their  ability  to  expand 
production;  the  existence  of  potential  suppliers;  and  the 
barriers  to  entry  facing  new  competitors   (for  example, 
capital  required,   regulations) . 

Process  Used  to  Award  Bids 

The  structure  of  the  conpetitive  bidding  process  and  the 
criteria  for  awarding  contracts  can  greatly  affect  the 
savings  from  bidding.     A  competitive  bidding  process  that 


^Savings  varied  by  state  and  by  year.     For  an  evaluation  of 
cost-containment  initiatives  in  the  Special  Supplemental 
Food  Program  for  Women,   Infants,   and  Children  (WIC) ,  see 

Infant  Formula:  Cost  Containment  and  Competition  in  the 

WIC  Program   (GAO/HRD-90-122 ,   Sept.,  1990). 

^Fraud  and  Abuse  in  Medicare,   statement  of  Paul  N.  Van  de 
Water,   Assistant  Director,   Budget  Analysis  Division,  CBO, 
before  the  U.S.   Senate,   Committee  on  Finance,    (July  31, 
1995),   p.  12. 
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awards  the  contract  to  a  single  supplier,   for  example,  may 
produce  the  lowest  bids  but  may  leave  Medicare  vulnersQale 
to  interruptions  in  the  delivery  of  service  or  supply  that 
might  not  occur  with  multiple  suppliers.     Thus,  factors 
other  than  price  may  be  inportant  in  establishing  an 
effective  coiripetitive  bidding  system.     Some  importauit 
issues  that  would  affect  potential  savings  (but  that 
involve  other  trade-offs)  include  the  following: 

—  For  what  geographical  area  would  bidding  be  conducted — 
the  nation?  regions?  states? 

--  Would  suppliers  who  bid  have  to  make  a  commitment  to 
supply  the  entire  geographic  area  for  which  the  bidding 
was  conducted? 

—  Would  the  winner (s)  take  all?     (That  is,  would  Medicare 
only  reimburse  claims  when  the  winners  were  the 
suppliers?)     Or  would  the  winning  bid  become  Medicare's 
reimbursement  rate  but  "losers"  could  still  supply 
Medicare  beneficiaries  at  that  rate? 

--  Would  bids  be  evaluated  only  on  the  basis  of  price 
(after  suppliers  met  minimxim  quality  and  other 
standards)?    Or  would  bids  be  scored  on  other  criteria 
as  well  as  price? 

--  What  resources  and  rules  would  be  used  to  prevent 
collusion  eunong  bidders? 

—  What  reimbursement  rate  would  prevail  in  areas  in  which 
there  were  no  bidders?  - 

Cost  of  Administering  Bidding  Process 

Administrative  costs  of  competitive  bidding  are  influenced 
by  bidding  structure,  bid  collection  and  evaluation,  bid 
protests,  cuid  contract  monitoring  and  enforcement.  All 
these  involve  administrative  costs  that  reduce  the  net 
savings  from  conpetitive  bidding. 

POTENTIAL  CANDIDATES  FOR  COMPETITIVE  BIDDING 

We  have  identified  many  exaxaples  of  Medicare  reimbursing 
claims  at  rates  that  substantially  exceed  market  prices. 
These  examples  include  clinical  laboratory  services  and 
surgical  dressings.     While  the  feasibility  or  cost-saving 
potential  of  cortpetitive  bidding  for  specific  services  and 
supplies  remains  uncertain,   some  candidates  that  may  have 
potential  for  corr5>etitive  bidding  include 

--  clinical  Iciboratory  services; 

--  durable  medical  equipment,   for  excimple,  oxygen 
concentrators ; 

--  magnetic  resonance  imaging  (MRI)  tests; 

--  computerized  aucial  tomography  (CT)   scams;  cind 

--  cardiac  procedures.* 


*The  Health  Care  Financing  Administration  (HCFA)  currently 
negotiates  and  contracts  with  select  providers  for  coronary 
artery  bypass  grafts.     We  understand  that  HCFA  is  also 
exploring  the  extension  of  this  approach  to  other  cardiac 
procedures,  such  as  angioplasty. 
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Table  1  lists  Medicare  outlays  for  the  first  four  of  these 
items  in  1994.     These  numbers  can  be  used  to  gauge  the 
magnitude  of  aggregate  savings.     For  exaitple,   table  1 
indicates  that  for  every  1  percent  that  competitive  bidding 
lowers  the  cost  of  CT  scans.  Medicare  would  save  up  to  $5 
million  smnually — assuming  that  the  volume  of  CT  scauas 
remained  constant. 


T^l^  1;  Medicare  Outlavs  for  Selected  Items.  1994 


Item 

Outlays  (billions) 

Independent  clinical  laboratory 
services 

$2.0 

Durable  medical  equipment 

3.1" 

MRI  tests 

0.3 

CT  scans 

0.5 

Note:     These  figures  pertain  only  to  Medicare  part  B  claims 
that  are  processed  by  carriers.     It  may  be  difficult  to 
obtain  corrparable  data  for  part  B  claims  processed  by 
fiscal  intermediaries . 


'Estimated  1994  Medicare  outlay  for  durable  medical 
equipment,  based  on  allowed  charges  of  $3.9  billion — actual 
Medicare  disbursements  are  approximately  80  percent  of 
allowed  charges. 

Sources:     HCFA  Data  Coitpendium  and  HCFA  BESS  database. 

In  general,  services  and  supplies  that  can  be  cortpared  on 
price  alone--that  is,   do  not  differ  in  terms  of  quality  or 
other  characteristics--are  the  most  promising  candidates 
for  conpetitive  bidding.     For  exanple,   the  quality  of 
clinical  laboratory  services  may  vary  consideradDly  among 
clinical  labs,  while  the  quality  of  surgical  dressings  may 
differ  much  less  among  suppliers. 

SAVINGS  POTENTIAL  EXISTS. 
MAgNIiyPE  UNCERTAIN 

Because  Medicare  pays  above-market  prices  for  some  services 
and  supplies,   a  purchasing  system  based  on  conpetitively 
set  prices  may  be  effective  in  reducing  Medicare  costs. 
Several  other  programs  that  have  adopted  coirpetitive 
bidding  have  lowered  their  costs.     However,   their  results 
cannot  be  readily  extrapolated  to  estimate  savings  from 
adopting  competitive  bidding  on  a  wide  array  of  Medicare 
services  and  supplies.^    Precise  estimates  of  these  savings 
would  depend  upon  the  particulars  of  the  situation- -the 
services  emd  supplies  let  out  for  bid,   the  scope  of  bidding 
in  the  Medicare  program,   the  process  of  evaluating  the  bids 
and  awarding  contracts,  and  the  cost  of  administering  the 
program. 


Sincerely  yours, 


ronathan  Ratner 
Associate  Director, 

Health  Financing  Issues 


^In  the  mid-1980s,  HCFA  did  design  a  conpetitive  bidding 
demonstration  for  clinical  lab  services.     In  addition,  HCFA 
has  undertaken  bidding  for  one  cardiac  procedure.  Finally, 
as  noted  previously,  CBO  has  estimated  Medicare  savings 
from  bidding  for  certain  durable  medical  equipment  and 
diagnostic  tests . 
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